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1905. 



ADVOCATE. 

Admission. — K, an English banister, an advocate of the Supreme 
Court of the Cape Colony and of the High Court of the South African 
Republic, and thus entitled to admission as an advocate in the Orange 
River Colony, was convicted in England of an attempt to solicit to 
commit the crime of murder in respect of a person resident in tiie 
Transvaal, and served his sentence of imprisonment. As a conse- 
quence of his conviction K was disbarred by ^e benchers of his Inn 
in England. No action was, however, taken in the Cape Colony, and 
he remained an advocate of the Supreme Court there. On the 20th 
January, 1905, the benchers rejected his petition for reinstatement. 
K then applied to the Supreme Court of the Transvaal for admission 
as an advocate, which application was granted on ^e 8th May, 1905. 
He now applied for admission as an advocate of the High Court of the 
Orange River Colony, alleging that his aforementioned offence was of a 
political nature, neld^ that the presumption was that a person con- 
victed of a crime is unfit for admission as an advocate, but that this 
presumption may be removed by the drcumstancee which led to the 
crime, and that the Court in exercising its discretion would consider 
chiefly the facts disclosed at the trial and their bearing on the man's 
moral character. Upon the facts of the case, the Court granted the 
application. Ex parte Krause. 82 



ACTIO QUANTI BUNORIS. 

See PuBOHASB and Salb (WarrarUy). 

ACTIO REDHIBITORIA. 

See Purchase and Sale (Warranty). 
ix 
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X ADXJLTERY— (X)MMON FOUNTAIN. 

ADULTERY. 
See Husband and Wifb (Divareey 

ANTENUPTIAL CONTRACT. 

Signed under power of attorney and subsequent to 
mamage^Registration. — S, a resident in the O.R.C., proceeded 
to van Rynsdorp, Cape Colony, for the purpose of being married. The 
parties desired to enter into an antenuptial contract, but as there was 
no practising attorney or law agent in van Rynsdorp, they executed a 
power of attorney to enable tiie contract to oe signed before a notary 
public in Capetown. S was aware that owing to the postal arrange- 
ments the power of attorney could not reach Capetown before the 
solemnization of the intended marriage, and therefore, on the 30th 
December, 1903, just prior to the marriage, the parties executed an 
antenuptial contract before the Acting Resident Magistrate at van 
Rynsdorp. The antenuptial contract was completed at Capetown 
under the power of attorney on the 6th January, 1904, and registered 
on the 8th January, 1904. S now applied for an order authorising 
the Registrar of Deeds of the Orange River Colony to r^;ister both the 
said antenuptial contracts. Heidi that such an order issue in regard 
to the contract signed at Capetown, saving the rights of creditors in 
respect to debts contracted after the marriage, but before the date of 
registration. Bx parte Steyn, 48 



APPEAL. 

See Magistrate's Court. 



CODICIL. 

See Wills. 



COMMON FOUNTAIN. 

See Skrvitudbs. 
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CRIMINAL PB<>CEDURE~DOMICILE. xi 

CRIMINAL PBOOEDUBE. 
See Liquor Lawb. 
House-breaking— Tent used as dwelling— Permanent 

occupation. — Where T, with intent to steal, broke into a tent which 
was occupied as a dwelling, Hddy that he was rightlj convicted of 
house-breaking. The test is the permanency of the oocupaticxi. Rex 
y. Thompson, 127 

Blasters and servants— Blinor servant— Ordinance 7 of 

1904, sec. 37. — In order to render a minor criminally liable under 
sec. 37 of Ordinance 7 of 1904, it must be proved that the contract of 
service was to the benefit of the minor. When criminal proceedings 
are taken against minors under the Masters and Servants Ordinance, 
full particulars should appear on the record as to (1) the exact terms of 
the contract of service, (2) the mental development of Uie accused, and 
(3) whether the rate of wages was that generally paid for work of the 
same description in the locality. Nchakka v. Rex. 58 

Trespass— Law 11 of 1899, sec. 1.— The expression " private 
pn^rty^ in Law 12 of 1899, is used in contradistinction to property 
to which the public have a common right of user; ccmsequently the 
property of the Crown, which is not subject to such a right of user, 
falls within the meaning of the term. A person found in a hut in a 
native location on Crown land is not liable to a prosecution under Law 
11 of 1899 simply because he has not obtained permission from the 
Native Commissioner. Rex v. Lapierre and Another. 61 



DAMAGES. 

See Nbolioence {Law Agent), 



DIVORCE. 
See Husband and Wive. 



DOMICILE. 

See Husband and Wifb (Divorce), 
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xii DONATION-.HUSBAND AND WIFE. 



DONATION. 

Registration. — A donation inter vivos exceeding £500 in value 
which is accepted by the donee is valid as between the parties although 
not registered. Potgieter v. GroeneuHjUd. 101 

Registration. — A donation inter vivos exceeding £500 in value 
and which is accepted by the donee is valid as between the parties 
although not registered. Sembl^^ the registration of donations over 
X500 in value is unnecessary, even as regards creditors, where there 
has been transfer of the immovables or an open and bond fide delivery 
of the movables, the subject of the gifts. Wiese^ y,0., v. Executors of 
Wiese. 130 



EVIDENCE. 

See Land. 

See LiQUOB Laws. 



EXPROPRIATION. 

See Municipality. 



FIDEIOOMMISSUM. 

See Wills. 



HOUSE-BREAKING. 

See Criminal Procedure. 



HUSBAND AND WIPE. 
See Antenuptial Contract. 



Divorce— Adultery— Oonnivance.—Plaintiif and defendant, 
who were man and wife, lived in a single room. On the 7th May, 
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HUSBAND AND WIFE-INSURANCE. xui 

1904, defendant went out in the evening and returned a few hours 
later with two strange men. On entering the room with the strangers, 
she rehuked plaintiSf for heing alwAjs at home and suggested that he 
should go out and play billiards. Plaintiff left the room, entered the 
adjoining room and in the company of two other persons watched, 
through holes and cracks in a wooden partition, what was taking place. 
Adultery having been proved the Court raised the question whether 
plaintiff had not connived at the adultery. Held (Ward, J., dissent- 
ing), that plaintiff by his act in leaving the bedroom, deliberately made 
an opportunity, intending that adultery should be committed, and in 
consequ^ice he was not entitled to a decree of divorce. Coetzee v. 
Coetzee. 65 

Divorce — Domicile. — The parties were married at Glasgow, 
Scotland, in 1897; they lived in London until 1898 when plaintiff 
came to South Africa and in 1904 took up his residence in the Orange 
River Colony. In October, 1904, plaintiff sent his wife, the defend- 
ant, £25 to enable her to rejoin him ; she refused to rejoin him and 
applied the money to other purposes. Plaintiff had accepted a per- 
manent appointment as bookkeeper in a business in Kroonstad; he 
further stated in an affidavit that it was his intention to remain in 
the colony. Affidavits were filed showing that he had identified him- 
self with a certain church in Kroonstad and was also secretary to a 
local syndicate. In an application for leave to sue defendant by edict 
for restitution of conjugal rights, failing which for divorce on the 
ground of malicious desertion ; Held, that the application must be re- 
fused as the Court was not satisfied that plaintiff had acquired a domicile 
in the Orange River Colony. Andrew v. Andrew. 40 

Domicile — Divorce. — A wife sued her husband for restitution 
of conjugal rights, failing which for divorce, on the ground of malicious 
desertion. The husband had been sued edictally but did not appear, and 
his whereabouts were unknown. It appeared that his domicile of 
origin was the Cape Colony, but he had lived for a little while both be- 
fore and after the war in this colony. Held, that he had not acquired 
any domicile here and consequently the wife was not entitled to bring 
her action in this Court. Parker v. Parker. 73 



INSURANCE. 

Previous fire — Question in proposal form — Answer 
written down by the agent for the insurer.— The proposal 

form for an insurance signed by B and which was presented to him by 
C, the agent for M, the assurance company, answered in the negative a 
question therein proposed by M as to whether B had ever had any loss 
by fire, either in the premises containing the merchandise insured or 
elsewhere, and, if so, to state particulars. The policy made the 
proposal a part and the basis of the contract of assurance and a 
warranty on the part of the applicant, and provided that any misstate- 
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xiv INSURANCE—LAND. 

ment of, or omission to state any fact material to be known for estimat- 
ing the risk, would render the policy void as to the property afibcted 
by such misstatement or omission* As a fact B had previously had a 
fire in the Transvaal. The proposal form had been drawn up and 
filled in by C and, so B alleged, without B's authority and without C 
asking him for any information. It appeared in evidence that a year 
previously B had applied to M for another policy, and on the proposal 
form had answerea the same question in the negative. B admitted 
that if he had had to fill in the proposal form in this case himself he 
would still have answered" the question in the negative. The Court 
found as a fact that the proposal form was filled in by C at the request 
or at any rate with the consent of B, and that the information con- 
tained in the answers was communicated by B to C. Heldy that the 
policy was void. Boyd v. Manchester Aaturamce Company, 26 



INTERPRETATION. 

See PowBB OF Attobnet. 

See Wills. 



LAND. 
Transfer duty— Exemption— Ohapter 67 of the Law 

Book, sees. 20 and 21— Mutual Wifl.— Where the survivor of 
spouses married in community of property, who was entitled under the 
mutual will to a life usufruct of certain property bequeathed to the 
children, desired to pass transfer of the property in full ownership to 
t^e children, Held^ that transfer duty must be paid ; neither sec. 20 nor 
sec. 21 of the Transfer Duty Act, chapter 67 of the Law Book, which 
provide for exemption from transfer duty in certain cases, being 
applicable. Ex pa/rte FicL 50 

Transfer duty— Exemption— Ohapter 67 of the Law 
Book, sec. 24— Pideicommissum— Joint estate.— Certain 
fideicommissary heirs executed a notarial deed whereby they renounced 
in favour of the fiduciary heir, who had remarried in community of 
property, their rights to the farms burdened with Jideicommiseumy 
which farms had been registered in the name of the second husband of 
the fiduciary heir after the liquidation account in the estate had been 
filed. An application that such deed should be registered free from 
payment of transfer duty on the ground that same fell within the 
terms of sec. 24 of the Transfer Duty Act, chapter 67 of the liaw 
Book, was refused. The joint estate mentioned in the said section of 
the Act refers to the estate before it has been distributed. Ex parte 
Jlorak, 53 
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LAW AGENT— MAGISTRATE'S COURT. xr 

LAW AOHINT. 

Ses Neguokvcb. 



LAW BOOK. 

Chap. 67, sees. 20 and 21. See Ex parte Fick. 50 

— r- 67, sec 24. See Ex parte Horak. .53 



LAWS. 

Law 11 of 1899, sec. 1. See Rex v. Lapierre and Another, 61 

1 of 1899. See Humphries and Lammaa v. Town Council of 

Bloem/ontein, 90 



LBOAOY. 
See Wills. 



UQUOR LAWS. 
Uncorroborated evidence of trap.— C, a trap, while inresti- 

gating alleged illegal sales of intoxicating uquor, met one D who intro- 
duced him to B. C stated that B supplied him with liquor for which 
he (C) paid ; D, contradicting this, the Court held that it was unsafe to 
convict B on tiie uncorroborated evidence of a trap. Brown v. Rex, 

32 



MAaiSTRATFS OOURT. 

Appeal— Reopening case.- H obtained judgment bj default 
agidnst Z in the magistrate's court. Z did not appear and no evidence 
was led. Z subsequently appealed. Hdd^ that the appeal must be 
dismissed, as Z had not exhausted his remedies ; his remedy being first 
to apply to the magistrate to reopen tiie case. Ztceiback v. Herbet 63 
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xvi MASTER AND SERVANT— MUNICIPALITY 

MASTER AND SERVANT. 

See Criminal Procedure. 



MEDICAL. 

Mediccd prckctitioner — ^Admission. — R, who held the neces- 
sary qualification for admission as a medical practitioner under chapter 
97 of the Law Book, was admitted by the Military Governor to practise 
as a medical practitioner in 1900. He took out a license and practised, 
but owing to warlike operations he was obliged to leave the town where 
he had been practising. He returned in 1903 and applied to the Medical 
Officer of Health to be registered as a medical practitioner ; his appli- 
cation having been refused by that officer he applied to the High Court. 
Held, that as plaintiff was entitled to be admitted under chapter 97 
and had submitted his certificates to the authorities in 1900, the pre- 
sumption was that his admission by the Military Gbvemor was under 
the civil law and not under martial law, as was contended by the 
Medical Officer of Health. The application was granted. Ex parte 
Eediker. 46 



MINORS. 

Set Criminal Procedure (Mctster and Servant), 

MUNICIPALITY. 

Expropriation — Ordinance 21 of 1904 — Law 1 of 
1899— Procl€«nation 11 of 1902.— By Ordinance 21 of 1904 
the defendants were empowered, subject to payment of compensation, 
to expropriate land or any rights in respect thereof in Bloemf ontein for 
the purpose of carrying out the works necessary for or incidental to the 
widening, straightening and bridging of the watercourse running 
through the city. Defendants accordingly expropriated certain portion 
of an erf belonging to plaintiff. Plaintiffs claimed that a larger 
portion had been expropriated than was necessary for the proposied 
works, and prayed for the expropriation to be set aside and for an 
interdict restraining defendants from interfering further with their 
land, and damages. The city engineer in his evidence stated that the 
expropriation was absolutely necessary. Held, that the Court was 
bound to give effect to the clear meaning of the Ordinance. That 
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MUNICIPAUTY— POWER OF ATTORNEY. xvu 

unless plaintifEs could show that the city engineer's evidenoe was not 
given aa a bond fide opinion and that the land was in reality not 
required, they could not succeed. Judgment was given for d^end- 
ants. HumphrieR <£r LanwMS v. Town Council of Bloemfontein. 90 



NEOUOENOE. 

Law agent — Damages. — B, a law agent, sued T in the magis- 
trate's court for ^2, 12873d., for professional services rendered. T 
admitted liability but counterclaimed £20 in respect of a military 
receipt for the amount and of the value of £30 — but which was 
reduced to bring the matter within the jurisdiction of the magistrate. 
The receipt had been given to T by an English officer on t£e 26th 
January, 1903, in respect of a horse, saddle and bridle with which, 
nearly two years previously, he had surrendered to the British during 
the late war. On the 27th January T handed the receipt to B to be 
sent to the Staff Officer of Receipts at Harrismith in support of a claim. 
B alleged that he wrote a letter on the 29th January forwarding the 
receipt, and produced a press copy of the letter. The letter however 
was unregistered and the military authorities stated that they never 
received the same. B did not keep a copy of the receipt The 
magistrate found that B had acted negligently and gave judgment 
against him for the £20. Held^ on appeal, that t^e tacts did' not 
disclose negligence on the part of B and that the magistrate's decision 
muat be reversed. Buke$ v. Theron, 11 



ORDINANCES. 

Ordinance 7 of 1904, sec. 37. See Nchakha v. Rex, 58 

21 of 1904. See Hvmphriea ds Lammas v. 

Town Council of Bloem/ontein, 90 



POWER OP ATTORNEY. 

See Antinuptial Contract. 
Proceeding to final end and determination--Interpre- 
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xviii POWER OF ATTORNEY— PURCHASE AND SALE. 

tation. — M had granted a power of attx)rney to defend the action in 
the magistrate's court, under which his attorney was authorised to pro- 
ceed to the final end and determination of the matter. The Court was 
of opinion that such a power did not grant the attorney authority to 
ffive notice o^ and prosecute an appeal from the magistrate's decision, 
but under the special circumstances of the case the appeal was allowed 
to proceed. This was not, however, to form a precedent. MeHardy v. 
Olifani. 42 



PRESUMPTIONS. 

See Advocate. 

Ste PURCHASl AND SaLI. 

See Wills. 



PROOLAlfATIONS. 

Proclamation 11 of 1902. See ffumphriei and Lamnuu v. Toum 
Council of Bloem/ontein. 90 



PURCHASE AND SALE. 
Resolutive and suspensive condition.- O sold a horse to 

C for £19, of which £6 was paid on account. C gave O a document 
agreeing to pay the balance of £13 in two monthly instalments of £6, 
IDs. each. C sold the horse to M witiiout having paid any further 
amount. O sued M for. return of the horse alleging that by verbal 
agreement the sale to C had been made subject to a suspensive con- 
dition. The magistrate gave judgment in favour of O, holding that 
the suspensive condition had been proved. On appeal, ffetd^ that on 
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PURCHASE AND SALE-.RBGISTRATION. xix 

the records the magistrate's finding was wrong ; that the condition was 
a resolutive one and that therefore the property in the liorse had passed 
to C and from him to M. The presumption must be in favour of a 
resolutive rather than a suspensive condition. McUardy v. Ol\farU, 

42 

Warranty — Actio redlubitoria — Acceptance — Actio 

quanti minoris. — T advertised two motor cars for sale, guaranteeing 
them in good condition. On the 24th December, 1904, D, relying on 
the guarantee, bought one of the cars for £125. The same afternoon 
T took D out in the car to explain its working. The car did not work 
satisfactorily, but T explained that this was due to the petrol being 
ve^ old. On the 29th December D complained further aK)Out the car 
to T, who then said the fault lay in the carburettor, which he attended 
to. On this occasion D paid T X45 and gave liim a poet-dated cheque 
for £80, the balance of the purchase-price. The car gave more trouble, 
and in the beginning of January, 1905, when D went to Dewetsdorp 
in the car, he experienced a great deal of difficulty with it On his 
return he examined t^ car thoroughly and discovered a serious defect 
in the gear-box. He then took the car to a repair shop and had a new 
gear wheel put in. When the post-dated cheque fell due T on pre- 
senting same found that payment had been stopped. He now sued D 
on t^ cheque. D pleaded that the car did not answer to the 
guarantee owing to a number of serious defects which rendered the 
car of no value to him ; he therefore claimed that the sale should be 
rescinded and the part purchase-price already paid by him refunded. 
The Court found that at the time of the sale uiere were at least two 
defects in the gear-box, for either of which D would have been en- 
titled to repudiate the contract. Held^ that upon discovering the one 
defect D was put upon examination, and before effecting any repairs 
should have thorougnly inspected the car. That, by having the new 
gear wheel put in, D had accepted the car subject to all defects and 
could therefore not succeed in the ciciio redhibitoria, Held^ further, 
that the custio qiioftUi minoris was nevertheless still open to D, who 
could therefore claim that the purchase-price be diminished, in so far 
as the car was at the time of the sale, owing to latent defects, of less 
value than it was represented to be. Truter v. JDunn. 115 



RBOISTRATION. 

See Antknuptiax Contbact. 
See Donation. 
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XX SERVITUDES— TRESPASS. 



SERVITUDES. 
Oommon fountain— Right to water— Diverting flow of 

water. — Where a fountain was situated on the common boundary of 
two farms, some of the '* eyes " or sources being situated on one side of 
the line and some on the other, but the water being collected in one 
common pool extending on both sides of the line, and such water had 
throughout been used in common by the owners of the farms; Held 
(Ward J., dissenting), that such fountain was a common fountain, and 
that the owner of one of the farms was not entitled to divert the water 
from the fountain by digging a well and erecting a pump in close 
proximity. Per Maasdorp, C.J. : Whenever a fountain is situated 
directly on the boundary line of two properties, it will generally be 
presumed to be common property ; it being a principal of universal 
application to walls, ditches and passages, running along a common 
boundary line between two properties, that where their origin is lost 
in the past they must be regarded as common until the contrary is 
proved, de Bruijn v. Louw. 11 

Water, right to— Sinking of well— Diverting flow of 

water. — Where S had obtained From B's predecessor in title a duly 
registered servitude of half the water in a certain fountain on B's 
ground, together with the right to a water-furrow from the said 
fountain ; Ileld^ that B was not entitled to sink a well close by the 
fountain and pump therefrom for his own use, thereby diminishing the 
flow of water in the fountain. Ward, J., dissented on the facts. 
Snijmcm v. Boshoff, I 



TRANSFER DUTY. 
See Lakd. 



TRESPASS. 

See Criminal Pbocedure. 
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VINDICATIO— WILLS. xxi 

VINDIOATIO. 

See War. 



WAR. 

Enemy property-- Appropriation.— A commanding oAcer 

who deals with enemy property in a way in which he would not have 
done unless he intended to appropriate it, must be presumed to have 
appropriated it. Such impropriation will also be presumed to be in 
accordance with the laws of war, unless the contrary be proved 
Clacmenex. WUkens. 139 



WARRANTY. 
See PuRCHASK akd Sale. 



WATER. 

See Sbrvitudis. 



WELL. 

See Servitudes {Water), 



WILLS. 
See Land. 
Alteration of— Power of Oourt.— An application by a sur- 
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viving spouse for leave to alter the distribution of property under the 
mutual will of himself and his pre-deceased spouse, refused. Ex parte 
Joubert, 76 

Codicil — Interpretation — Presumptioii against fldei- 

COnuniesum — Legacy. — By mutual will, various farms were 
bequeathed to the children of the testators or their descendants by 
representation. Subsequently a codicil was added to the will, to the 
following effect : " Should it happen that a mine of any kind (^ 
precious stone, minerals or base metals be discovered on any of the 
farms herein beforementioned in our testament and bequeathed to our 
children, then the legacy concerning such farm or farms shall lapse, 
and such farm or farms shall be sold by public auction and the proceeds 
equally divided amongst all our children, and in the event of predecease, 
their lawful descendants. In this case, though otherwise not, we declare 
to bequeath as a legacy to the child or children, whose right to any 
legacy as aforementioned may have become void by the discovery of a 
mine as just mentioned, the farm Toeloop, our lawful pr^rty." Hddy 
that the codicil did not impose any Jid^icammissum. llie reasonable 
construction to be given to the wording of the codicil was that in the 
event of a mine being discovered on any of the farms bequeathed 
during the lifetime of the testators, and so before the will took effect, 
the legacy in respect of such farm should lapse. £x parte wm der 
Merwe. 21 

Interpretation— Fideicoromissum— Prohibition against 

alienation— Powers of Court. — By a clause in their mutual will 
the testators provided as follows : " And now proceeding to the election 
of heirs the testators declare to nominate and appoint as their sole and 
universal heirs their children procreated jointly out of this marriage or 
that might still be bom, and at the predeceasing of one or more of them 
then their lawful descendants by representation, that is in all the goods 
to be left by the testators, nothing excepted, and especially their farm 
Bultfontein, district Rouxville, Orange Free State ; under the express 
conditions, however, that the said heirs may not sell, lease, give in use 
or burden with hypothec or in any way alienate the immovable 
property to strangers which they shall inherit in this way ; these con- 
ditions shall remain in force to the fourth degree; our heirs shall, 
however, have the right to sell to one another the immovable property 
to be inherited by them for not more, however, than £1 per morgen, 
and in that case the aforesaid conditions shall remain in existence." 
The heirs under the will made an application to the Court alleging 
that the said farm Bultfontein, which was the only asset in the estate, 
was of no pecuniary assistance to them on account of the small portion 
allotted to each, and that furthermore they were in very i^uced 
circumstances ; consequently they had agreed to sell the farm in order 
to obtain a certain amount of capital to carry on business, the pro rata 
share of the minor heirs to be paid to the Master of the High Court. 
The surviving spouse, who was entitled to a usufruct over the farm, 
also agreed to the sale, and was prepared to cancel her servitude of 
usufruct. Heldy that the clause in the will was equivalent to a 
prohibition against the alienation of the farm out of the family and 
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therefore imposed a valid Jideicommissufn in regard to the prc^rty, 
and that the Court had no power to remove the restriction. Ex parte 
van Heerden, 34 



WORDS. 

"Private property."— &« Bex v. Lapierre and Another, 61 



Digitized by VjOOQ 16 



Digitized by VjOOQ 16 



REPORTS OF CASES 

DSCmSD IN THE 

HIGH COURT 

OF THE 

ORANGE RIVER (X)LONY. 



1906. 



SNIJMAN V. BOSHOFF. 
1905. March 3. Maasdobp, C.J., and Fawkes and Ward, J.J. 
Servitude, — Bight to tocUer. — Sinking o/toM, — Diverting flow o/toater. 

Where S had obtained from B's predecessor in title a duly registered 
servitude of half the water in a certain fountain on B's ground, 
together with the right to a water-furrow from the said fountain ; 
ffdd, that B was not entitled to sink a well close by the fountain 
and pump water therefrom for his own use, thereby diminishing 
the flow of water in the fountain. 

WarD) J., dissented on the facts. 

In this case the plaintiff brought an action for declaration of 
rights to the free and undisturbed flow of water along a certain 
visible vein to a certain fountain on the farm Slangfontein, and 
for an order prohibiting the defendant or any one else from 
interrupting the natural flow of the said water, and enjoining 
ber in so far as the same had already been interfered with to 
restore the same to its original course, or in default of such 
restoration to pay to plaintiff the sum of £1000 as compensation. 
O.B.O. '05. a 
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2 SNIJMAN V. BOSHOPF. 

Plaintiff also claimed £500 as and for damages sustained through 
the wrongful interference with the said water. 

In 1894 the plaintiff bought, and obtained transfer from the 
then owner of the farm Slangf ontein, the portion thereof known 
as Yleyplaats, together with the right to the half of the water 
from the fountain at the time existing on that portion of Slang- 
f ontein not sold to plaintiff, and the right of constructing a water- 
furrow from the said fountain to defendant's farm Vleyplaats. 
The registered deed of transfer set out that the portion Vley- 
plaats was sold " with the right to the half of the water of the 
fountain at present existing on the homestead of Slangfontein, 
and the right of a water-furrow from the said fountain, as much 
as possible in a straight line to that portion surveyed under the 
name of Vleyplaats in favour of the said Isaac David Snijman or 
any other future owner or owners of Vleyplaats, with this stipu- 
lation that the water shall in future be so divided between the 
respective owners of Slangfontein and Vleyplaats that the owner 
of Slangfontein shall use that water the first eight days and the 
owner of Vleyplaats the following eight days and so on in turns 
for ever." 

It was alleged that ever since the date of purchase plaintiff 
had used the water from the said fountain for his stock and for 
agricultural and domestic purposes on the farm Vleyplaata In 
December, 1903, the defendant sank, or caused to be sunk, a well 
at a distance of about 80 yards from the eye or spring of the 
said fountain, and erected, or caused to be erected, a certain 
pumping apparatus by which the water from the said fountain 
was turned from its natural course and flow and appropriated by 
the defendant. 

Plaintiff further alleged that the fountain was fed and supplied 
by a definite underground channel, clearly visible to the naked 
eye, upon the surface of the ground near the farm Slangfontein ; 
and that owing to the interference with the free flow of the water 
to the fountain defendant had caused the fountain to cease to 
run and no longer to yield a sufficient supply, even for plaintiff^s 
stock, in consequence whereof plaintiff had suffered £500 damages. 

The defence set up was that the spring or fountain was not fed 
by any definite channel visible on the surface of the ground ; the 
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SNIJMAN V. BOSHOPP. 3 

plaintiff and defendant had used the water in turns, but for some 
years past the water had decreased from natural causes, in fact 
save during rainy seasons it had, since about the end of 1901, 
ceased to flow at all ; in consequence whereof defendant caused 
a bore-hole in a well already existing on the farm Slangf ontein 
and situate about one hundred and five yards away from the 
spring in question, to be further deepened, and the water to be 
raised therefrom by means of a windmill pump for use on the 
said farm; defendant allied that plaintiff had assisted in 
putting up the windmill pump, and his stock had been allowed 
to drink of the water raised thereby. The further allegations 
in the declaration, that defendant had wrongfully and unlawfully 
turned the water from its natural course and flow, and that it 
was through the defendant's interference that the spring had 
ceased to yield a sufficient supply of water for plaintiff^s stock, 
were specifically denied. 

Plaintiff, in reply, admitted that during the last two years 
(during the dry season) the said fountain had ceased to overflow 
the basin at its open source, but said that until the sinking of 
the bore-hole and the pumping of the water from the same, the 
fountain yielded a copious supply of water for the watering of 
the cattle and domestic purposes generally. 

Plaintiff further admitted having assisted in hoisting a certain 
part of the windmill pump, but said that he did not thereby 
waive any of his rights, and that subsequently he was allowed 
by defendant, as a matter of grace, to water his stock at the said 
pump for a while. Further, plaintiff had warned defendant at 
the time the bore-hole was being sunk that the bore-hole and 
pumping would injure him in his right of servitude. 

Hertzog (with him Borckenhagen), for plaintiff: All the plain- 
tiff had to prove was that the defendant interfered with the under- 
ground flow of water to the fountain. When a servitude is granted, 
everything is said to be granted without which the servitude can- 
not be exercised. See Voet, 8, 4, 16 ; Gale on EaaemenU, 7th ed., 
p. 107; Canham v. Fisk (2 C. & J. 126) ; Angell on Watercourses, 
7th ed., p. 242, sees. 141, 142, 143, 144, n. 1. 144, n. 2; Wodon, 
Repertoire generale du droit des eaux et cov/re deaux, p. 129, 
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4 SNIJMAN V. BOSHOPF. 

sec. 3, Nos. 31-33 and 86 ; Oale on EaseTuents, 7th ed., pp. 268, 
269; Taylor v. Corporation of St Eden's (L.R., 6 Ch. D. 264) ; 
McNab V. Robertson ([1897] A.C. 129); Merlin Rep. Un., vol 31, 
svh voce Servitude, 29, sec 3 ; 4 HoU, Cons., cons, 377. 

A. Fischer (with him P. U. Fischer), for defendant: The 
grant must be construed strictly. There had been no conclusive 
proof that percolations aflTected the supply to the fountain. The 
evidence for the defence may have been weak, but plaintiff's was 
weaker, and the onus rested upon him. See Meyer and Others 
V. Johannesburg W. W. Co. (Hertzog [Eng.] p. 10) ; Struuben and 
Others v. Cape District W. W. Co. (9 S.C. 68X 

Wabd, J. (dissenting) : In this case I have the misfortune to 
differ from my brothers on a question of fact. Tlie case is one in 
which the plaintiff seeks damages and a declaration of rights on 
the ground that by sinking a well and erecting a pump the 
defendant has interfered with the plaintiff's rights. It is for the 
plaintiff to satisfy the 0)urt beyond a reasonable doubt that an 
act of the defendant has been the cause of injury to him. Taking 
the evidence, it does not satisfy me that the defendant has 
interfered with the rights of the plaintiff. I need not go 
through all the evidence, and I may set aside that of the 
defendant. 

The evidence for the plaintiff was as follows: Eotzee, the 
principal witness, gives evidence that on one occasion, I think in 
January, when he visited the fountain, the windmill pump was 
more or less working continuously ; this was on a Saturday. At 
ten P.M. on Saturday he made certain marks. From these he 
found that the water had risen an inch. Then he went to 
defendant and asked her to stop the pump ; it wa.s stopped from 
six o'clock until twelve, and during this time it only rose one 
inch. I cannot think that the pump had any effect in that case. 
The water rose two inches in the night while the pump was 
working, and only one inch in six hours when the pump was 
stopped. I think there must be some other cause for the rising. 
Eotzee says that the water was dipped out, and he noticed that 
the water rose two inches in two minutes, but I think it impos- 
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sible that the rising could be attributed to the cessation of tlie 
pump. There must no doubt be another explanation. The other 
evidence does not carry the case further. 

The rising and falling of the water, so far as the evidence 
goes, fails to convince me that the working of this pump is the 
cause of the failure of the water in the fountain. We know 
there has been drought and that wells have been failing since 
1897 and springs have been giving out. The failure of the water 
may very well be attributed to the drought and not to the 
pumping from the well. The plaintiff must satisfy me beyond 
reasonable doubt that the pumping at the well is the cause of 
the failure. This he has failed to do, and, in my opinion, judg- 
ment should be for the defendant. 

Maasdobp, C.J. : I am sorry that there should be a difference 
of opinion, but it is a question of evidence, and jurymen as well 
as doctors have a right to differ. 

One cannot help thinking that the declaration was drawn 
under a misapprehension as to what the law was. The case 
entitled to have been put before the Court ought to have been 
much stronger. The evidence is weak, but my brother Fawkes 
and I think it sufficient. 

Of the allegation in the declaration that there is an under- 
ground channel, and the law based on the existence of this 
channel, there is no evidence and it has been discarded. We 
must see therefore whether there are enough averments in the 
declaration upon which to found judgment. 

As to the facts: In the declaration it is alleged that the 
plaintiff by the grant was entitled to a half -share in the stream, 
and that the defendant sunk a well and appropriated part of 
the water, and in consequence the water ceased to run. The 
averments seemed to me sufficient Now what was the original 
position of the fountain before the division of the ground? 
There was a spring ; whether it was artificially made or not is a 
matter of no importance. It was a private fountain to which 
the defendant had the right, as owner of the land, and might 
use it or abuse it or do what he pleased with it. He was in 
this position as regards the water out of the basin: he was 
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6 SNIJMAN V. BOSHOFF. 

practically owner of the water, though as a matter of law it 
may not be sa This is as far as we can go. He had the right 
to the water coming out of the fountain, but he had not a 
right to it before it came out, i.e,, he could not prevent any one 
from interfering with the underground streams feeding the 
fountain. 

There is an ironstone dyke under the fountain, and there 
are aqueous rocks from which the fountain is made. Sufficient 
scientific evidence has not been adduced in this case ; the Court 
should have had more, because this is the first case of this nature 
which has come before this Court. I consider, however, that we 
have the right to conclude that the dyke acts as a dam, because 
we know that a dyke is as a rule impervious to water. As to 
the subsequent rise and fall of the level of the water inside the 
dyke, the water fell steadily as the drought went on, but there is 
a permanent supply held back by the dam of ironstone. Ap- 
parently this spring continued to run till about 1897. Mrs. 
Boshoff thinks the spring gave out to this extent, that it did not 
overflow. It had always run before that time and it ran again 
until about September, 1901, when it was running steadily. 
When the widow came back in 1903 it had stopped running, 
and since that time has never overflowed. This is no doubt 
attributable to the drought. But there always was a supply of 
water estimated at about two feet or eighteen inches in the 
bottom of the basin of the fountain, and there is sufficient 
evidence to bring us to the conclusion that that was the per- 
manent level of the underground supply. 

The evidence of what happened after the well was opened 
up by Stevens shows that the well had been originally made by 
Boshoff", in order that he might be able to lead the water to the 
surface, but that attempt failed. Plaintiff says that the water 
in the bore-holes never rose above the enlarged bore-holes, but 
he could see it standing in the bore-holes. Boshoff came to the 
conclusion that he could not lead the water off on to his lands, 
and plugged up the holes. Mrs. Boshoff stated that the water 
came into the bottom of the well, but we are not inclined to 
believe that. The question has been raised, why did the water 
not rise higher. We must consider the lie of the ground ; the 
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excavation of the fountain was six feet and the well between 
seven and eight feet, showing a slight rise in the ground from the 
spring to the well. The water did not rise higher in the bore- 
holes because it had got to the level of the water in the spring. 

Coming to the evidence of communication between the spring 
and the well, we have 1500 head of stock watered every evening 
from this spring until, Stevens says, the last few days before he 
moved the hand pump from the basin to the well, when there 
was a gradual diminution of the water, so that he used to water 
the cattle on the following morning instead of at night; 1100 
sheep had been watered there on the evening before the pump 
was moved, and in the morning when he moved the pump, he 
watered his own stock : 400 sheep, 16 donkeys, 16 head of cattle 
and 2 horses. Evidently that morning when he moved the 
pump and after he had watered the stock, there was still water 
in the bottom of the basin, but he did not measure it. The 
plaintiff stated that as soon as the pump at the well began to 
work, the water at the fountain began to fall, and as soon as the 
windmill pump began it ceased altogether. This is very strong 
evidence of the connection between the spring and the well, 
namely, that the water which had been stationary for a long 
time should disappear as soon as the pump began working. The 
evidence of the so-called experts is unsatisfactory, but we must 
measure the comparative value of that evidence. As to the 
experts for the defendants, Eolver says he supposes that there is 
a connection. When the pump stopped for eleven days and he 
goes there specially asked by Stevens to make an examination ; 
what does he do ? One would have thought even a child would 
have gone to the spring and noted the level and condition gener- 
ally there ; but he does not go to the spring, because two days 
before, when he was at the farm, without any reference to the 
question arising, he had formed some idea as to the state of the 
water. He is satisfied with this and goes to the spring after 
eleven days, and, after observation, he says he could not notice 
that the water had risen at all in consequence of the pump being 
stopped. 

As to my brother Wabd's difficulty : At the end of the eleven 
days the water in the enlarged bore-hole was six or seven inches 
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deep when the pump was set working. Again Eolver says 
(speaking of the occasion of 19th February) : " Before I came up 
here I had the pump working from twelve o'clock until four. 
Then I stopped the pump and went to see if the water would rise 
again, but it did not/' Instead of taking measurements at twelve 
o'clock and at four he simply goes and sits down by the water, and 
tries to see with the naked eye if it would rise. I suppose there 
muststill have been about six or seven inches, for he says: " I could 
see the water, but could not see it rise." The evidence of this 
witness is of no value, but for the fact that when the pump was 
stopped for thirteen days, there were six or seven inches in the 
basin, i.e., the level of the permanent supply even after the 
drought of 1903. The evidence of Jacobs is also valueless as he 
failed to isolate the two factors of the situation. He went to 
look into the question, and as he was approaching the house he 
saw the pump working slowly ; later on he went and put pieces 
of wood in the bore-hole on the level of the water, and still later 
he returns and finds the water at the same level, but all this time 
the pump was working slowly ; so he does not prove that the 
one had nothing to do with the other. 

Coming to the experts on the plaintiff's side : Eotzee's 
evidence might have been more valuable, but at any rate it takes 
us further than the evidence for the defence. On the 17th 
January he went to the farm at six P.M. ; he found the water 
fifteen inches from the top of the basin and level with the bore- 
holes; the windmill pump was working at the time, and con- 
tinued to work slowly during the night. On the following 
morning he went to the spring and found the water thirteen 
inches from the top of the enlarged bore-hole, i.e., it had risen 
two inches in the night. This again establishes a connection, 
because the water was returning to the level Kolver had noticed, 
owing to the slow way in which the pump was working; for 
evidently the rate of supply was greater than the rate of 
abstraction. At six A.M. on the 18th he stopped the pump with 
the leave of Stevens, and it was left standing from six to twelve 
o'clock noon, by which time the water had increased by one 
inch. It is at this point where my brother Wabd finds the evi- 
dence difficult to understand and raises the question. Why did 
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the water only rise one inch in the six hours? I think the 
answer is that the water was gradnaUy getting to its natural 
level and the pressure on the one side was decreasing, therefore 
it did not rise so rapidly. On the 27th February the plaintiff 
says it had not been working for the two days preceding ; they 
proceeded to make investigations of a more or less scientific 
nature. Eotzee put down his rule and observed the water rising 
at once, one inch in a minute. At this time the pump was not 
working. His observations correspond to some extent to those 
he made on the previous occasion. The two inches appeared 
more rapidly, but then there had been no observation during 
the night on the previous occasion; the two inches on that 
occasion may have risen during the early part of the night. The 
evidence of Stevens is the strongest in favour of defendant. He 
says that, during the last three days previous to the removal of 
the hand-pump, there was a marked decrease in the supply ; but 
we have it that there was always water in the enlarged bore- 
hole, except when the pump was working. 

The water here has nothing to do with common law rights, 
but with a grant which is in the following terms: " The defendant 
gives the plaintiff half the water and the right to a water furrow 
out of the fountain." To my mind this constitutes merely a right 
to water leading, a servitude of water leading out of this furrow, 
and for anjrthing that interferes with it plaintiff will be entitled 
to compensation. However, as the water was not overflowing, 
there is in this case no direct damage to the water leading. It 
is unnecessary to consider whether plaintiff would have the right 
to go up to the fountain and draw water in buckets and take it 
down to his farm. This has not been interfered with. Mr. 
Hertzog does not claim that his client has the right to water his 
cattle at the basin. If he had done so I should not have allowed 
it, because that would necessitate a servitude of driving cattle 
over the defendant's lands, which is not included in the grant. 
Has any damage been done to the future rights of the plaintiff 
in regard to his getting water at an earlier date, when the dyke 
is replenished ? I think so ; the supply of water which would 
have risen has been interfered with and his time for water leading 
has been put off by the action of defendant. His right to non- 
o.B.a ^05. B 
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10 SNIJMAN V. BOSHOFF. 

interference oomes to practically the same thing as a right to 
underground water, as he has a half share of the prospect of 
getting water. I am therefore of opinion that there should be 
judgment for a declaration of rights. The defendant has no 
right by means of the well to interfere with the water ; she had 
that right originally but has given it away, i.e., the half share. 

Fawkes, J. : I concur with the Chief Justice. The only 
point on which we differ from my brother Ward is on a question 
of evidence. His difficulty lies in the fact that the water in the 
spring increased during the night to the extent of two inches, 
when the pump was working slowly, and that there was a lesser 
increase of one inch during the day when the pump had been 
stopped. That might be accounted for by the fact that during 
the night the water had been allowed to rise to its level and 
therefore there was not the same pressure. 

The expert evidence is not very reliable, but I am satisfied 
that the pumping did affect the wat^ at the fountain. Other 
causes may have been at work as well, but that does not matter. 
By using the well the defendant has increased the difficulty of 
the supply of water at the fountain. 

The plaintiff was declared entitled to the free and undisturbed 
flow of the water of the said spring. The defendant was ordered 
to pay £5 damages, the costs of the action, and plaintiff's ex- 
penses as a necessary witnesa 

Plaintiffs Attorney: J. P. van Zyl; Defendant's Attorney: 
J, 0. Fraser. 
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DE BRUIJN V. LOUW. 

1905. March 10. Maasdorp, CJ., and Fawkes and Wabd, J J. 

S0rvitude. — Common fountain, — Righi to toaUr. — Diverting flow of 
tvater. 

Where a fountain was situated on the common boundary of two 
farms, some of the "eyes" or sources being situated on one side 
of the line and some on the other, but the water being collected 
in one conunon pool extending on both sides of the line, and such 
watw had throughout been used in common by the owners of the 
farms; Held (Ward, J., dissenting), that such fountain was a 
common fountain, and that the o¥nier of one of the farms was not 
entitled to divert the water from the fountain by digging a well 
and erecting a pump in close proximity. Per Maasdobp, C. J. : 
Whenever a fountain is situated directly on the boundiury line of 
two properties, it will generally be presumed to be common 
property; it being a principle of universal application to walls, 
ditches and passages, running along a common boundary line 
between two properties, that where ^eir origin is lost in the past 
they must be regarded as conunon until the contrary is proved. 

In this case plaintiff brought an action, (a) for declaration of 
rights to the free and undisturbed flow of water along a certain 
underground channel to and in a certain fountain on the farm 
Zwartfontein ; (&) for an order commanding defendant to fill up 
a certain well dug by him dose to the said fountain, and to 
remove certain pumping apparatus placed therein, and to restore 
to its original state the said channel cut off by defendant, and to 
cause the flow of the water along the said channel to resume its 
previous course or in default to pay £1000 damages; (c) for 
£500 diunages and costs. 

The declaration set forth that plaintiff was the owner of the 
&rm Zwartfontein and defendant the owner of the farm Middel- 
water, adjoining one another. That upon the boundary line of 
the said farms, and situated partly on the one and partly on the 
other farm, there was and had been for the last forty years and 
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more an open common fountain supplied by a common spring in 
the said fountain on the boundary of the two farms. [There was 
also an allegation that the spring was fed by a defined under- 
ground channel, but the declaration was amended so as to omit 
that allegation]. That for over 40 years and since time imme- 
morial, the owners of these two farms and their predecessors in 
title had and exercised the right of using the water from the 
said fountain and spring in common. There also existed a 
certain servitude in favour of Zwartfontein entitling the owner 
to lead water to his lands from the fountain along a furrow 
running for some distance over Middelwater. Up to June, 1904, 
plaintiff had irrigated his lands and watered his stock from the 
fountain, without any interference on defendant's part; but in 
that month defendant maliciously and with the object of divert- 
ing the water from the said fountain and spring, and well 
knowing that such would be the effect of his action, dug a well 
and erected a windmill pump at a distance of not more than two 
yards from the open fountain, thereby causing the water from 
the open fountain and spring to flow and be diverted into the 
well so dug by him and pumped thence and appropriated by 
defendant for his own use ; in consequence whereof plaintiff had 
suffered damage to the extent of £600. 

In his plea the defendant admitted that a certain spring or 
fountain existed near the boundary of the aforesaid two farms, 
the water whereof was led by a furrow passing through a por- 
tion of both farms to a dam situated partly on the one and 
partly on the other. That the spring had for many years up to 
1894 been used jointly by the respective owners of the two 
farms, but that it was situated entirely on Zwartfontein and not 
partly on Middelwater. No servitude or right of user existed or 
had existed over the farm Middelwater in favour of the owner 
of Zwartfontein. In 1894, 1896 and 1903 plaintiff had rendered 
it impossible for defendant to make use of the said water for 
irrigating his lands and his lands have gone out of cultivation, 
in consequence whereof the defendant in June, 1904, dug a well 
and erected a pump on his farm Middelwater in the neighbour- 
hood of the said spring for the purpose of irrigating his land ; 
the water being used solely for the purpose of benefiting defend- 
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ant's own land Defendant pleaded in the alternative that should 
the Coort find that any servitude existed, sneh servitude or right 
was annulled by mutual consent in 1903. 

From the evidence it appeared that close to the fountain in 
question was a common beacon; the boundary line from this 
beacon was fenced in and passed through the fountun. Ever 
since 1866 this fountain was used by defendant's father and the 
then owner of Zwartfontein as a common watering place for 
stock,-^he surplus being used for irrigation. In 1870 the 
respective owners did away with the ccnnmon watering place and 
used the water for irrigation purposes. In June, 1904, the de- 
fendant made a well on Middelwater, the debris was thrown 
towards the fountain, practically filling up the pool of the 
fountain. Plaintiff cleared the debris from his side of the 
fountain. Before the well was dug water was se^i rising on the 
Middelwater side of the fence. Whenever the windmiU, which 
was put there in Juncy 1904, worked, the water in the fountain 
disappeared, and when the pump did not work the water began 
to run again in the fountain and into the furrow. 

The pool of the fountain had been faced with stones ; these 
stones, notwithstuiding the debris that had been thrown there, 
were still visible on the Middelwater side, Imt had been washed 
away on the Zwartfontein side. An agreement had been come 
to between defendant's father and plaintiff's i»redeceesor in title 
in 1870, whereby the latter was to use the water in the fountain 
for four days in the week and the former on the remaining two 
days. 

Hertzog (with him Borckenhotgen), for plaintiff : There was no 
doubt that the fountain in question had been used in common 
within the memory of man. See Wodon, Repertoi/re genercUe du 
droit dea eaux et cov/ra deaux, p. 137, sees. 87-93 ; van Rhyn 
0. M. Co. V. New Chimes 0. M. Co. (1 Off Rep. [Eng.] 328). 

Ba/rday Lloyd (with him P. U. Fiacher), for defendant, 
quoted Struben v. Ca^pe District Waterworks Co. (9 S.C. 68); 
Meyer arid Othera v. Johanneafmrg Waterworka Co. (Hertaog 

n 
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Waed, J. (dissenting) : In this case the plaintiff complains 
that the defendant has sunk a well and erected a windmill pump 
on his (defendant's) land, by which the plaintiff's rights are in- 
fringed, and he prays that the Court may grant judgment : (a) 
declaring the plaintiff entitled to the free and undisturbed flow 
of water along a certain alleged imderground channel which has 
been interfered with by the operations of the defendant ; (6) 
compelling the defendant to fill up the well, to remove the pump- 
ing apparatus, to restore the underground channel to its original 
state, and to cause the water to resume its flow into the said 
fountain, or pay £1000; (c) for £500, damages. 

The existence of any underground channel has been aban- 
doned by the plaintiff. The water therefore which the defendant 
is alleged to have intercepted or abstracted must be taken to be 
percolating water. From the evidence it appears that the 
plaintiff and defendant are owners of adjoining farms named 
Zwartfontein and Middel water respectively. Water rises through 
crevices on the defendant's side, and through bore-holes and 
perhaps crevices also on the plaintiffs side of the boundary line 
from an underground spring. The water thus rising has since 
1866 been collected in a shallow basin, measuring about ten feet 
by twelve, situated partly on the defendant's and partly on the 
plaintiffs farm. The water thus rising and collected passes 
through a furrow, situated at first on the plaintiffs land but 
afterwards passing to the defendant's and was used by both 
parties or their predecessors in title for the pupose of irrigating 
their respective lands. The use of the water prior to 1870 was 
regulated by agreement, the owners of the two farms dividing it 
equally between them. In 1870 a fresh agreement was come to 
by which the owner of the defendant's farm was to get one- 
third of the water passing along the furrow and the plaintiff 
two-thirds ; the owner of the defendant's farm was also to get 
drinking water and water for his stock from a fountain situated 
on the plaintiffs farm. The plaintiff appears to have been under 
the impression that this agreement was still in force. The de- 
fendant says it was put an end to practically about 1893, and 
more recently about 1903. This is a matter, however, which it 
is unnecessary to discuss, as the Court is unanimously of opinion 
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that the agreement came to an end on the decease of the parties 
to it. These are briefly the facts. 

Now the owner of land is the owner of the water standing 
thereon or flowing over or under the surface and not forming a 
definite stream. An owner of land has also the right to sink 
wells in his own ground, and may by pumping or otherwise 
acquire for himself water which would by percolation find its 
way into his neighbour's groimd. He may even by such means 
abstract from his neighbour's ground percolating water. I say 
nothing about the qualification that such owner must not exercise 
his rights maliciously, because the question of malice does not 
enter into this case. It is laid down in a fragment to be found 
in the Pandects (39, 3, 1, 12) as follows: "Finally Marcellus 
lays down that if a man digging a well in his own land 
diverts the sources of his neighbour's water supply, he is liable 
neither to an ordinary or extraordinary action." This is cited 
by Voet (39, 3, 4), and has had the approval of the English Court 
of Exchequer Chamber in Acton v. BlundeU ([1843] 12 M. and 
W. 324), and of the House of Lords in the more recent case of 
Chaaemore v. Richards ([1859] 7 H.L. 349). It is unnecessary 
to go further into this part of the case, because there is no 
difference of opinion amongst us. 

This being the case, has the defendant done or suffered 
anything to be done, or is there anything in the relation in 
which the parties stand to each other, which entitles the plain- 
tiff to come to this Court and ask that the defendant be debarred 
from exercising his ordinary rights as owner of the farm Middel- 
water? Paragraph 5 of the plaintiff's declaration states that 
for over forty years and from time immemorial the owner of 
the farm Zwartfontein had the exclusive right and servitude 
of using the water from the fountain on the boundary of the 
two farms for four days out of every six, the other two days 
being set aside for the owner of Middelwater. As a matter of 
fact the only user of this water of which we have any evidence 
is that it was used in accordance with contracts entered into by 
the respective owners of the farms. At first Middelwater got 
half, but this, as I have already stated, was in 1870 reduced to 
one-third. As the water was used in pursuance of contracts 
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defininfi^ the rights of the parties, I fail to see how either party 
was prevented from terminating sach contract, or how any 
servitude can arise from the user thereunder. I need hardly 
say that if at any time before the first of these contracts was 
entered into the plaintiff or his predecessor in title had acquired 
the servitude alleged in the declaration, then, the contracts 
having lapsed, the servitude might be taken to have revived. 
But there is absolutely no proof that any such servitude was 
acquired in 1866, the date from which the contracts commence. 
Indeed, from what we know of the settlement of the country, 
it is scarcely possible that a user for the period of prescription 
prior to 1866 existed or could be proved. But I go further, 
and say, that in the circumstances of this case it was legally 
impossible for the plaintiff or his predecessor to acquire a servi- 
tude over thfs fountain. The plaintiff did nothing at the foun- 
tain which the defendant could legally prevent, and where there 
can be no prevention there can be no prescription. There is an 
instructive American case, Deadwood Central Railway Co. v. 
Barker (decided in 1901, and reported at 86 North- Western 
Reports, p. 619). The headnote of the case is: '^ When a tunnel 
excavated on the plaintiff's land extended into the defendant's 
land, and the defendant permitted percolating water to flow 
through the same, which water was appropriated by the plaintiff 
at the mouth of the tunnel, the defendant was not estopped 
by his long continued disuse of the water from diverting it on 
to his own land, since plaintiff acquired no easement in defend- 
ant's property, the use being entirely on the plaintiff's own 
ground." In the present case the water of the fountain has, 
according to the evidence, been drawn off into the water furrow 
on the plaintiff's ground. In my opinion, therefore, it was 
legally impossible for the jdaintiff to acquire the servitude he 
claims over the fountain. 

So far as the pleadings are concerned this disposes of the 
case. But this Court has ample power to amend, and it has 
never hesitated- to exercise this power, in order that the real 
point in dispute between the parties may be decided, taking 
care, of course, that neither party is prejudiced by the amend- 
ment. In this case, as I understand the matter, it is suggested 
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that aJthonfi^h the plaintiff may have no right in this well by 
immemorial user or servitude, yet that the well being on the 
common boundary, it is a common well and that the plaintiff is 
a joint owner thereof. It seems to be deduced therefrom that 
this fact debars the defendant from exercising the right he would 
otherwise have of sinking a well anywhere he liked on his own 
ground. The subject of the rights and obligations of adjoining 
owners does not seem, so far as I can ascertain, to be treated 
systematically by the Roman-Dutch writers. The French writers 
Domat and Pothier deal with the matter. The former writer 
has a whole title (bk. 2, tit 6, p. 308) the heading of which is : 
"Of those who have lands or tenements bordering upon one 
another/' Pothier goes into the matter very fully in two ap« 
pendices added to his Treatise on Partnership, These will be 
found at voL 4, p. 308 of his coUected works. Article 5 of the 
first appendix deals with the community of boundary wall, and 
of the things which are common as regards neighbours. Neither 
writer has any reference to springs on boundaries being common. 
I asked the learned counsel on both sides if they would give me 
a reference to any authority for the statement that a spring was 
common merely from the fact that it was on the common boundary, 
and they could give me none. I assume therefore that there is 
no such authority. In view of this lack of authority and of the 
silence of Domat and Pothier on the subject I am unable to come 
to the conclusion that a spring is common merely because it 
rises close to a common boundary. On the contrary art. 611 of 
the French Code, reproduced in the Civil Code of Lower Canada, 
art 602, lays down that he who has a spring upon his land may 
use it and dispose of it as he pleases. I may add that I have 
referred to the Codes of New York, of California and the very 
complete and recent Code of North Dakota, and I find nothing in 
these Codes suggesting that water rising near a common boundary 
makes a common fountain, although they deal with the rights 
and obligations of neighbouring properties as regards common 
walls, hedges, trees, etc. But even if the fountain were common, 
I fail to see that this fact would deprive the defendant of the 
right of exercising his ordinary owner's rights 6n his own land 
and over which the community does not extend. If it were 
o.B.a '05. o 
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otherwise, then the plaintiff if he were entire owner of the well 
could not interfere with the defendant, but because he only owns 
half he can. This leads to the inevitable conclusion that a part, 
if not greater, is more valuable than the whole. My judgment 
is for the defendant with costs. 

Maasdorp, C.J. : There is no doubt as to what the common 
law rights of the proprietors of adjoining properties are with 
respect to underground waters. There is no doubt that each 
proprietor is entitled to dig down upon subterranean waters 
moving in veins and percolations and undefined channels, even 
though by so doing he may divert the water from a neighbour's 
well ; but the case is quite different where there is a servitude. 
Voet (8, 3, 6) clearly limits an owner's right in such a case where 
he says: ''It is free to every one to open up upon his own 
ground subterranean veins, by which water flowing down rises 
on another's ground, because by so doing he makes use of his 
own property ; so long as a servitude to the contrary has not 
been established." No man therefcMre has a right to interfere 
with underground waters where a servitude has been established, 
if by so doing he prejudices the right of servitude, and this rule 
was applied by this Court in the lately decided case of Snijman 
V. Baahqf {supra, p. 1). The question in the present case therefore 
resolves itself into whether there was or was not a servitude. If 
the fountain in question was a common fountflin, then there 
clearly was a servitude, because a common fountain like a com- 
mon wall, is a combination of ovmership and servitude ; that is 
to say, each proprietor has the ownership of the part of the 
fountain on his side of the line and is entitded to a servitude over 
the portion on his neighbour's side of the line, and vice versa. The 
real question therefore, is, Is the f ountflin in question a common 
fountain ? 

Now it may be stated generally that whenever a fountain is 
situated directly on the boundary line of two properties, it will be 
presumed to be common property. No direct authority applicable 
to fountains is required for this proposition. It is a principle of 
universal application to walls, hedges, ditches and passages 
running along a commcm boundary line between two propertiea, 
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that where their origin is loet in the past, they must be regarded 
as common until the contrary be proved ; see Maasdorp's Institutes 
of Cape Law (vol. 2, p. 179), and there is no reason why it should 
not be applied to the case of a fountain situated on such common 
boundary. In the present case the fountain is situated on the 
common boundary of the two farms, Zwartfontein and Middel- 
water, some of the eyes being situated on one side of the line 
and some on the other, but the water being collected in (me com- 
m<m pool extending on both sides of the line. Under these 
circumstances it comes to the same thing as if the water had 
risen by one eye situated exactly on the boundary line ; in which 
case there can be no doubt as to what the rights of the parties 
would be. In addition to the presumption already mentioned, 
however, we have the fact that when these two farms, upon 
which there was no water, were originally granted by the 
Government, the common boundary of the farms was {daced 
directly across the middle of the fountsin, showing that the 
grantor intended that the use of it should be common to the two 
farms. In addition to this we have the fact that, as far back 
as anything is known abcmt this fountflin, it has been used 
in common by the owners of the two farms, for a considerable 
period under an express agreement as to the mode in which such 
use was to be exercised by them, and the defendant actually at 
one time, when he thought his rights were being interfered with 
by the plaintiff, made a complaint to the plaintiff against such 
interference. In fact it may be stated generally that, until this 
present dispute arose, no doubt was ever raised as to the fountain 
being a common fountain. All uncertainty, however, is removed 
by the report of the two surveyors who inspected the fountain. 
The defendant must have known that a retaining wall did 
exist; consequently he had come to the Court and sworn what 
was not true. It has been clearly proved, and has in fact been 
admitted by counsel for the defendant, that the well dug by 
defendant on his own ground did, when the windmill was at 
work, draw off all the water from the fountain. 

The judgment of the Court will be : (a) A declaration that the 
fountain in question is a common fountain; (b) an interdict 
restraining defendant from interfering with the free and undis- 
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turbed flow of the water of the said fountain ; (c) that defendant 
pay to plaintiff £50 as damages and also pay the costs of the 
action. 

Fawkes, J. : I concur with the Chief Justice. We decided in 
Snipnan v. Boahoff (mipra, p. 1) that, where a servitude existed, 
nothing could be done by the servient tenement to interfere 
with the dominant The real question in this case is. Is there a 
servitude? The question of the common fountain has arisen, 
and the point whether there can be a community of property in 
a fountain. It appears to me to be a question of fact We have 
the beacon close to the fountain and the position of the boundary 
fence, both of which go to indicate that it is a common fountain, 
and, in fact, the defence admits that it is a common fountain. 
There is, therefore, clearly a common fountain, and that being 
the case, there are reciprocal servitudes ; neither owner could do 
anything to diminish the enjoyment of the use thereof by the 
other. 

Plaintiff's Attorney: J. P. van Zyl; Defendant's Attorneys 
Botha & TiUey. 
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Ex PARTE VAN DER MERWE. 

1905. March 22. Maasdorp, C.J., and Fawkes and Ward, J.J. 

WiUa. — Codicil. — InterpreUUion. — Preiumptianagainaijideicommissttm. 

By mutual will, Tarious farms were bequeathed to the ohildren 
of the testators or their descendants by representation. Sub 
sequently a codicil was added to the will, to the following 
^foct: ''Should it happen that a mine of any kind of precious 
stone, minerals or base metals be discovered on any of the farms 
herein btforementioned in our testament and bequeathed to our 
children, then the legacy concerning such farm or farms shall 
lapse, and such farm or i^rms shall be sold by public auction and 
the proceeds equally divided amongst all our children, and in the 
event of predecease, their lawful descendants. In this case, though 
otherwise not, we declare to bequeath as a legacy to the child or 
children, whose right to any legacy as aforementioned may have 
become void by the discovery of a mine as just mentioned, the 
farm Toeloop, our lawful property." HM^ that the codicil did not 
impose any fideioammiaatMn. The reasonable construction to be 
given to the wording of the codicil was that in the event of a 
mine being discovered on any of the farms bequeathed during the 
lifetime of the testators, and so before the will took effect, the 
legacy in respect of such farm should lapse. 

The two petitioners in this matter were the surviving spouses 
of Jacobus van der Merwe and Abraham van der Merwe and 
natnral goardians of the minor children born of the marriages 
with their said predeceased husbands. Their said husbands were 
children of the late Sarah van der Merwe and Jacobus Johannes 
van der Merwe. By the will of the latter the farm Leeuwkuil 
was bequeathed to the late husbands of petitioners or their 
descendants by representation, together with certain two of their 
sisters, in certain proportions and subject to certain conditions ; 
the ground and farms becoming the free property of the said 
ohildren after the death of the survivor, but on condition that 
the survivor should have the free usufruct of the farms until his 
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or her death. Certain other farms were bequeathed to certain 
other children of the marriaf^e in like manner. Subeequently in 
a codicil the following alteration or addition to the will was 
made: ''Should it happen that a mine of any kind of precious 
stone, minerals or base metals be discovered on any of the farms 
herein beforementioned in our testament and bequeathed to our 
children, then the legaqr concerning such farm or farms shall 
lapse, and such farm or farms shall be sold by public auction and 
the proceeds equally divided amongst all our children and in 
the event of predecease their lawful descendants. In this case, 
though otherwise not, we declare to bequeath as a legacy to the 
child or children whose right to any legacy as aforementioned 
may have become void by the discovery of a mine as just men- 
tioned, the farm Toeloop, our lawful property." From the papers 
and documents filed it appeared that the farm Toeloop was 
disposed of by the testators during their lifetime. 

The children to whom the farm Leeuwkuil had been be- 
queathed had entered into a provisional prospecting contract 
with one Sondermann whereby the latter acquired the right to 
prospect on the farm Leeuwkuil with the option to purchase. 
The petitioners now came to the Court to have the said contract 
confirmed by the Court in so far as their minor children were 
interested. Certain other heirs to whom other properties had 
been bequeathed appeared before the Court and claimed that in 
case the option to purchase Leeuwkuil was exercised, the 
purchase price should be equally divided among all the children 
of the testators abovementioned and in accordance with the 
terms of the codicil as above set forth. The matter had been be- 
fore the Court in September, 1904, when the prospecting oontoact 
was confirmed, but the question of the appropriation of the 
purchase price of Leeuwkuil was ordered to stand over for 
further Mrgument before the full Court. 

A. Fischer, for the applicants. 

Hertffog, for certain other heirs. 

Fawkes, J. : This matt^ came before the Chief JusncE and 
my brother Wabd on the 6th September last in the form of an 
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application for an order confirming a certain prospecting contract 
with option of purchase between the petitioners, representing 
their minor children, and the other owners of a farm named 
LeenwkuiL The Court then confirmed the contract, but ordered 
the question of the appropriation of the purchase price, in the 
event of a sale, to stand over for further argument before the 
full bench. 

The farm Leeuwkuil originally formed part of the estate 
held in community by Jacobus Johannes van der Merwe and 
Sarah, his wife, and it is under the terms of their joint will that 
the applicants claim the ownership of this farm. The other 
farms which formed the estate were bequeathed by the will to the 
remaining children of the testators with the exception of a farm 
known as Toeloop, and power was reserved by the will to alter or 
add to its provisions by either jomt or separate act. The testa- 
tors subsequently added a codicil to the will under the power 
reserved, and it is upon the construction of this codicil that the 
matter was adjourned for argument before the full Court. The 
material words in the codicil are as follows : '' Should it happen 
that a mine of any kind of precious stones, minerals or base 
metals be_ discovered on any of the farms herein beforemen- 
tioned in our testament and bequeathed to our children, then 
the legacy concerning such farm or farms shall lapse and 
such &krm or farms shall be sold by public auction and 
the inx)ceeds equally divided amongst all our children, and 
in the event of predecease their lawful descendanta In this 
case, though otherwise not, we declare to bequeath as a legacy 
to the diild or children whose right to any legacy as afore- 
mentioned may have become void by the discovery of a mine 
as just mentioned, the farm Toeloop, our lawful property/' The 
liquidation and distribution account in the joint estate of the 
late Mr. and Mrs van der Merwe was confirmed on the 29th 
December, 1903, and the farm Leeuwkuil was duly awarded to 
the parties to the prospecting contract, no mine up to that date 
having been discovered on the property. Mr. Hertzog, as repre- 
senting the legatees who took the remaining farms under the 
will, now claims that in the event of minerals being found on 
Leeuwkuil and the option of purchase under the prospecting 
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contract exercised, the purchase price should, in accordance with 
the terms of the codicil, be divided equally per etirpea among 
the issue of the late Mr. and Mrs. van der Merwe, and the 
legatees, whose legacy, he argues, has thus failed should in 
accordance with the codicil be compensated. The farm Toeloop 
as a matter of fact was sold during the lifetime of the testators, 
but Mr. Hertzog proposes meeting this difficulty by a monetary 
compensation. The questions therefore that we are to determine 
are : Firstly, did the legatees acquire full ownership of the farm 
under the legacy on the will taking effect, or, secondly, was 
there any fideicommiaatum attached to the legacy ? A legacy to 
a person in ease vests at the death of the testator, unless there is 
a clear intention expressed in the will of suspending it. The 
presumption is that the testator intended the property to pass 
immediately on his death. No doubt in construing a will we 
should endeavour to give effect as far as possible to the intention 
of the testator, but this must be gathered from the words he has 
used in the will, and we must not do violence to language in 
order to arrive at his intention. I do not understand Mr. 
Hertzog for a moment to have argued that the testators by 
this codicil intended to suspend the vesting of the legacy or to 
postpone the enjoyment of the property bequeathed. Such a 
contention would have been absurd, as I understand he rests his 
case on a condition which he says was attached to the legacy. It 
was, however, pointed out in the course of the argument that such 
a condition would be in the nature of a fideicommiaauiTu The 
presumption of law is against the io^position of &Jideicommiaaum; 
no fideicommiaaum will be inferred unless the testator's intention 
to create one can be cleariy gathered from the wording of the 
will. Where doubt arises as to his intention, the law presumes 
that he wished to pass the property unfettered. I think the 
reasonable construction to be given to the wording of the codicil 
is that in the event of a mine being discovered on any of 
the farms bequeathed before the will took effect, the legacy in 
respect of such farm should lapse. The bequest of the farm 
Toeloop is consistent with the construction; were we to adopt 
the construction Mr. Hertzog has pressed we should have further 
to hold that the testators intended to impose a fideicommiaaum 
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upon Toeloop in favour of uncertain persons, for an indefinite 
period, and upon the happening of a very proUematical event. 

This intention, I think, cannot be gathered from the wording 
of the codicil In bequeathing Toeloop the testators must have 
contemplated that at their death the bequest would either take 
effect or the farm pass into the residue of their estate. I do not 
place great importance on the fact that the testators disposed of 
this farm in their lifetime ; but that they did bequeath it in the 
codicil to provide compensation to legatees whose legacies might 
lapse strengthens my opinioQ that they contemplated minerals 
being found on the estate during their lifetime, and a legacy 
possibly lapsing under the provisions of the codicil. Unless we 
hold that the contingency the codicil is intended to meet was to 
arise prior to the will taking effect, the words used by the testators 
would raise in my mind so serious a doubt of what they really 
did intend that I should be driven to the legal presumption that 
the legacy was given unfettered. 

The order of the Court should therefore be a direction that 
the purchase price, in the event of the option of the purchase 
being exercised, be paid to the owners of the farm Leeuwkuil, 
the shares of the minors to be paid into the hands of the 
Master. 

Maasdobp, C.J., and Wabd, J., concurred. 
Applicant's Attorney : 0. A. Hill. 
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BOYD V. MANCHESTER ASSURANCE 
COMPANY. 

1905. MoATch 27. Maasdorp, C.J., and Fawkes and Ward, J.J. 

Inswrance, — Prevumajire. — Question inproposal/orm. — Answer tmriUen 
down by ike agent for the insitrer. 

Tlie proposal form for an insoranoe signed by B and which was pre- 
sented to him by C, the agent for M, the assurance company, 
answered in the negative a question therein proposed by M as to 
whether B had ever had any loss by fire, either in the premises 
containing the merchandise insured or elsewhere, and, if so, to 
state particulars. The policy made the proposal a part and the 
basis of the contract of assurance and a warranty on the part of 
the applicant, and provided that any misstatement of, or omission 
to state any fact material to be known for estimating the risk, 
would render the policy void as to the property afifected by such 
misstatement or omission. As a fact B had previously had a fire 
in the Transvaal The proposal form had been drawn up and 
filled in by C and, so B alleged, without B's authority and with- 
out C asking him for any information. It appeared in evidence 
that a year previously B had applied to M for another policy, and 
on the proposal form had answered the same question in the 
negative. B admitted that if he had had to fill in the proposal 
form in this case himself he would still have answered the 
question in the negative. The Court found as a fact that the 
proposal form was filled in by C at the request or at any rate 
with the consent of B, and that the informa^on contained in the 
answers was communicated by B to C. Held^ that the policy was 
void. 

The plaintiff, a general dealer, residing in Bloemfontein, 
brought an action against the Manchester Assurance Company 
on a certain policy of insurance dated the 23rd April, 1903 
whereby defendants insured against loss by fire the general 
merchandise of plaintiff for £1000. On the 14th May, 1904, the 
general merchandise together with the building wherein the 
same was stored| was destroyed by fire. Defendants having 
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refused to pay the inBuranoe money the plaintiff now sned for 
same. 

Defendants pleaded that it was a condition in the poliqr 
upon which plaintiff relied, that any misstatement of, or omission 
to state any fact material to be known for estimating the risk, 
would render the said policy void as to the property affected by 
such misstatement or omission* That prior to the said policy of 
assurance being entered into, the plaintiff applied for the said 
assurance by written form of proposal. In this proposal, which 
by the terms of the policy was made a part of the same and the 
basis of the contract of assurance and a warranty on the part of 
the applicant, the plaintiff in answer to the question therein 
proposed by defendants as to whether he had ever had any loss 
by fire, either in the premises containing the merchandise insured 
or elsewhere, and, if so, to state particulars, wrongly answered 
or caused the said question to be answered in the negative. 
That by so doing he had made a misstatement and concealed 
and omitted certain facts known to him and unknown to defend- 
ants, which were material for them to know in estimating the 
risk undertaken by defendants, seeing that he had previously had 
a fire in 1897 in the district of Heidelberg, Transvaal. In conse- 
quence of the misstatement set forth above the policy had been 
rendered void and defendants had incurred no liability under 
the same. 

Plaintiff replied, whilst admitting the previous fire and the 
incorrect answer, that the proposal form referred to had been 
drawn up and filled in by the defendants' agent, Cadman ; that 
save and except the answer to question 13, Cadman, had filled 
in the whole form without plaintiff's authority and without 
asking him for any information ; that he had signed the form 
at Cadman's request without examining the same. 

The defendants rejoined that the form had been filled in by 
Cadman, but at the request and from information supplied by 
the plaintiff, and that plaintiff signed the same after perusal. 

The conditions which by the policy were made part thereof » 
contained amongst others the following provision: "Any material 
misdescription of any of the property proposed to be hereby 
insured, or of any building or place in which property to be so 
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insured is contained, or any misstatement of, or omission to 
state any fact material to be known for estimating the risk, 
renders this policy Toid as to the property affected by such mis- 
description, misstatement, omission respectively." 

It appeared that a year previous to this policy, plaintiff had 
applied to defendants for a policy of insurance and that on Uie 
proposal form a negative answer had likewise been given to the 
question whether plaintiff had ever had a fire before either in 
the same premises or elsewhere. Plaintiff further admitted in 
cross-examination that he would in the case before the Ciourt 
also have answered the question referred to in the negative, if 
he had had to fill the form in. He did not fill this form in nor 
did he read it, because he was very busy serving his customers 
and was in a hurry to get back to the counter, the signing 
having taken place in his office in his store. 

A. Fiacher, for plaintiff', referred to Carter v. Boehm, Smith's 
Leading Cases (9th ed., vol. 1, 522) ; Perevra v. Equitable Ma/rine 
and FWe Aesu/ra/nce Co. (16 S.C. 278); Simon v. Equitable 
Insurance Co. (9 S.C. 455); Drysdale v. The Union Fire 
Insv/rance Co. (8 S.C. 68). 

Hertzog (with him de Jager) for defendants, referred to 
Porter on Insurance (3rd ed. 173); Johns v. North British and 
Mercantile Insurance Co. (20 S.A.L.J. 62) ; London Assurance 
V. MamseU {L.R. 11 Ch. D. 363). 



Cur. adv. vult 

Maasdorp, C. J. : In this case the plaintiff sues the defendant 
company for £1000, being the insurance money alleged to be due 
to him under a certain policy of insurance obtained by him from 
them. The amount of loss is not in dispute between the parties ; 
the only question being whether under the terms of the policy 
and of the answers to the proposal of insurance made by the 
plaintiff to the defendants, the latter are liable for loss. Ontiiis 
point the defendants plead that the plaintiff in reply to question 
number 8 on the proposal form, namely : " Have you ever had a 
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I068 by fire either in these premises or elsewhere ? If so, state par- 
ticulars/' gave for answer: "No/' and that such answer was a 
misstatement inasmuch as the plaintiff had previously had a fire, 
and that the poliqr was thus voided. To this plea the plaintiff 
replies, admitting the previous fire, but adding that the proposal 
form (including the answer to the 8th question) was filled in by 
the local manager, and that this was done without the plaintiff's 
authority ; but he admits that he signed the document after it 
had been so fiUed in, without, however, examining it The 
rejoinder of the defendants is that the answers were filled in by 
the manager, Mr. Cadman, but at the request of the plaintiff, 
who supplied the materiak. 

The first thii)g then to ascertain is, what were the actual 
facts of the case. Now the Court is satisfied, as well from the 
evidence led by the plaintiff as from that of Mr. Cadman, that 
the proposal form was taken by the latter to the plaintiffs store 
on Saturday, the 18th April, 1903, ready filled in. Unfortunately 
Mr. Cadman's reccdlection as to the circumstances is so defective 
that he is unable to give us any information as to how he got 
the information upon which he filled in the answers, and is even 
under the impression that he was at the plaintiffs store only 
upon this one occasion, but still states that he must have got the 
information from the plaintiff. Now there is internal evidence 
in the answers themselves that Cadman could not have filled in 
aU the answers without getting the necessary information either 
from plaintiff or someone acting on his behalf, and he certainly 
could not have answered the 8th question without such informa- 
tion. Where then did he get it ? We are fortunately assisted 
here by the plaintiff, who says that he had seen Cadman on two 
occasion previous to the 18th April, 1903, when he had been 
asked about getting his stock insured, and had, so to say, a 
general conversation about insurance. Now, that the conversa- 
tion could not have been very general is clear from the fact that 
in the first case the insurance charges must have been discussed 
and that he found them too high, and consequently he decided 
not to insure for the full amount He further admits that 
Cadman must have found out from him to whom the premises 
belonged, and also that some conversation took place with 
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respect to the picture-frame maker, Woollen. We are therefore 
justified in concluding that as no discussion took place on the 
18th April, insurance was not discussed at the two previous 
interviews in a general sort of way, but that the particular 
insurance which was in question was specifically discussed, and 
that Cadman then got the information which he put into the 
answers to the proposal form and more especially that for the 
an£(Wer to question 8. It is inconceivable that Cadman would 
have taken upon himself the responsibility of answering such a 
question without first having put the question to plaintiff, 
especially when we consider how careful he was at the interview 
of the 18th April to make sure that the question as to the oils 
and the lights had been properly answered. In addition to this 
we have the evidence of the plaintiff who candidly states that if 
he had answered the question himself, he would have answered 
it in no other way than it had actually been answered by Cadman, 
and the further fact that a year previously he had given the 
same answer in an application made to the same company on the 
18th April, 1902. This being so, we come to the conclusion that 
the proposal form was fiUed in by Cadman at the request or at 
any rate with the consent of the plaintiff, and that the informa- 
tion contained in the answers was communicated by plaintiff to 
Cadman. In further support of this view we have the fact that 
the proposal form was placed by Cadman before plaintiff for 
signature in an open and band fide manner, and that plaintiff 
had every opportunity of reading and examining it, if he had 
not been in such a hurry to get back to his customers. He was 
not hurried by Cadman who, according to the witnesses, was in 
no hurry himself and had been strolling about the store and 
looking about him whilst waiting for the plaintiff to be disen- 
gaged, a matter for which there was no necessity in the interests 
of the company as he had already got all the information he 
required upon his proposal form. The plaintiff was further put 
upon his guard, that he was not to accept the proposal form to 
be correct as a mere matter of course, by Cadman calling his 
attention to the answer to question 13i which he advised him to 
alter. Notwithstanding this the plaintiff alleges that in the 
hurry he signed the document without reading or examining it 
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Now the rale is laid down by Porter (3rd ed. p. 447) that where 
an agent for the insurer writes the answers of the assured for 
him, the assured is presumed to have read such answers before 
signing them. This presumption may no doubt be rebutted by 
evidence that the assured was prevented from reading the 
document, or that he was led to believe that the contents were 
other than they really were, but in this case there is nothing of 
the sort, the Court being convinced that Cadman acted in a 
perfectly open and bond fide manner, and that if plaintiff is un- 
fortunately to suffer any loss in this matter he has to attribute 
it to his own hurry. At the same time it is pretty dear that 
even if he had not been in a hurry he would have answered 
question number 8 exactly in the same way. 

Judgment must therefore be for the defendants with costs. 

Fawkes and Ward, J J., concurred. 

Plamtiffs Attorney: W. D. E. Watkey$; Defendant's At- 
torney : J. P. van Zyl. 
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BROWN V. REX- 

1906. March 31. Maasdorp, CJ., and Ward and Fawkes, J.J. 

Criminal prooedure. — Liquor laws. — Unearroboraied evidence of trap. 

C, a trap, while investigating alleged illegal sales of intoxicating liquor, 
met one D who introduced him to B. C stated that B supplied 
him with liquor for which he (C) paid ; D, contradicting this, the 
Court hdd tiiat it was unsafe to convict B on the uncorroborated 
evidence of a trap. 

The accused in this case was charged and convicted before 
the Resident Magistrate of Ladybrand of contravening section 52 
of Ordinance 8 of 1903, in that on or about the 15th March, 1905, 
and at the railway refreshment rooms, Modderpoort, he wrong- 
fully and unlawfully sold and dealt in and disposed of intoxi- 
cating liquor to John Callaghan and one Dawson, the said pre- 
mises not being duly licensed. 

On the 14th March, 1905, Callaghan, a sub-inspector in the 
Central South African Railways, went to Modderpoort to investi- 
gate alleged unlicensed sale of intoxicating liquor at the railway 
refreshment rooma He met Dawson, a checker in the employ of 
the C.S. A.R. at Modderpoort, and introduced himself as an insur- 
ance agent. He spoke to Dawson about getting a drink, where- 
upon the latter took him to the bedroom of the accused which 
was in the same building as the refreshment rooma Callaghan 
stated that they then had drink for which he paid. Dawson 
however denied that any liquor was suj^plied to them for which 
they paid. There was no evidence corroborating Callaghan. 
The case came before the Court for review. 

A. Fiachevy for the accused : The uncorroborated evidence of 
a single trap was not sufficient to justify the magistrate in con- 
victing. Goldberg v. The Queen (5 H.C.G. 64). 
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Barclay Lloyd, for the Crown : A trap is not an accomplice 
consequently his evidence need not be corroborated. 

The sentence and conviction were quashed, the Court holding 
that it was unsafe in this case to convict on the uncorroborated 
evidence of a trap. 
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Ex PARTB VAN HEERDEN. 

1905. June 2. Fawkes and Ward, J.J. 

WUU, — Interpretation, — Fideicammissum, — Prohibition against aliena- 
tion. — Powers of CowrU 

By a clause in their mutual will the testators provided as follows : 
" And now proceeding to the election of heirs the testators declare 
to nominate and appoint as their sole and universal heirs their 
children procreated jointly out of this marriage or that might still 
be bom, and at the predeceasing of one or more of them then their 
lawful descendants by representation, that is in all the goods to be 
left by the testators, nothing excepted, and especially their farm 
Bultfontein, district Rouxville, Orange Free State; under the 
express conditions, however, that the said heirs may not sell, 
lease, give in use or burden with hypothec or in any way alienate 
the immovable property to strangers which they shall inherit in 
this way; these conditions shall remain in force to the fourth 
degree; our heirs shall, however, have the right to sell to one 
another the immovable property to be inherited by them for not 
more, however, than £1 per morgen, and in that case the aforesaid 
conditions shall remain in existence." 

The heirs under the will made an application to the Court alleging 
that the said farm Bultfontein, which was the only asset in the 
estate, was of no pecuniary assistance to them on account of the 
small portion allotted to each, and that furthermore they were in 
very reduced circumstances; consequently they had a^^reed to 
sell the farm in order to obtain a certain amount of capital to 
carry on business, the pro rata share of the minor heirs to be paid 
to tJie Master of the High Court. The surviving spouse, who 
was entitled to a usufruct over the farm, also agreed to the sale^ 
and was prepared to cancel her servitude of usufruct. Held, that 
the clause in the will was equivalent to a prohibition against the 
alienation of the farm out of the family and therefore imposed a 
valid fideicommiaswn in regard to the property, and that the 
Court had no power to remove the restriction. 

In this matter the petitioners were the children and sorviving 
spouse of Hermanns van Heerden. By the will of the late 
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Hermaniis van Heerden and his surviving spoose Anna van 
Heerden, the £arm Boltfontein was bequeathed to the children 
of the marriage, subject to the usufruct of the survivor, and 
on condition that it should not be sold, leased, given in use, 
burdened or in any way alienated to strangers up to the fourth 
degree. The petitioners now alleged in their petition that the 
farm was of practically no pecuniary assistanoe to them on 
account of the small portion allotted to each. Further, that 
they had sufiinred heavily on account of losses sustained during 
the late war, that they were in very poor circumstaoces and 
were solely dependent on their manual labour for sustenance. 
Consequently the petitioners aU agreed to the sale of the said 
farm in <»rder to obtain a certain amount of ci^tal to cany 
on business, the pro rata share of the minors to be paid into 
the oflice of the Master of the High Court The usufructuary 
agreed to cancel her servitude of usufruct and consented to the 
sale of the farm on condition that it be sold for not less tiian 
£1, 10s. per morgen. The petitioners now applied for an order 
caneeUing the servitude of usufruct <m the farm Bultfontein 
and for leave to sell the farm free from any servitude of non- 
alienation. 

Hill, for the applicants: The person in whose favour a 
fideicomrn/iaaum had been created must be clearly marked out ; 
such was not the case in the present instance. The restriction 
here was a personal and not a real one. See Ex parte Erasmus 
(decided by the High Court in 1904, not reported); Nd and 
Others v. NeVs Exemtrix (8 S.C. 189); In re Carey (11 S.C. 
123); Burge's Colonial Law (by Sir H. Juta, p. 66); Maasdorp's 
Institutes of Cape Law (vol. 1, pp. 158, 198). 

CW. adv. vuU. 

Fawkbs, J. : The petitioners are the children and one grand- 
child of the late Hermanns Jacobus Nicolaas van Heerden and 
surviving spouse Anna Maria Susanna van Heerden (bom 
FoucheeX the surviving spouse joining in the petition with 
respect to her usufruct, and they pray for the cancellation of 
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a prohibition against alienation which by the mutual will of 
their parents is attached to their legaciea This prohibition 
reads as follows : " And now proceeding to the election of heirs, 
the testators declare to nominate and appoint as their sole and 
universal heirs their children procreated jointly out of this 
marriage or that might still be bom, and at the predeceasing of 
one or more of them, then their lawful descendants by repre- 
sentation, that is in all the goods to be left by the testators, 
nothing excepted, and especially their farm Bultfontein, district 
Bouxville, Orange Free State; under the express conditions, 
however, that the said heirs may not sell, lease, give in use or 
burden with hypothec or in any way alienate the immovable 
property to strangers which they shall inherit in this way ; these 
conditions shall remain in force to the fourth degree ; our said 
heirs shall, however, have the right to sell to one another the 
immovable property to be inherited by them, for not more, how- 
ever, than £1 per morgen, and in that case the aforesaid condi- 
tions shall remain in existence." 

We are asked to free the property of this burden and to 
authorise a clear transfer on the ground that no persons are 
marked out by the will in whose favour any fideicommiasum has 
been created. It is clear that the mere prohibition against alien- 
ation does not constitute a fideicommissum unless the persons 
are indicated in whose favour the prohibition is made ; for other- 
wise such prohibition is of no effect as being, as Voet says, a 
bare precept of the testator which has no binding force (Voet, 
36, 1, 27). But the members of the testators' family may be 
indicated as the fiedeicommissary heirs and a bequest made to 
the family by the insertion in the will of a prohibition against 
alienation out of the family (see Voet, ubi. cit), and this view has 
been followed in several cases in South Africa ; see Du Pleaais v. 
SmaUberger (3 Searle, 383). A prohibition against alienation to 
strangers is the same thing as a prohibition against alienation 
out of the family. The fact that no particular descendants of 
the issue of the testators are marked out as the beneficiaries 
raises no real difficulty, as in such case the fideicommissaries are 
to be ascertained by the common law rule of succession on 
intestacy (2 Burge, 110; Voet, 36, 1, 30). 
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In this view the petitioners hold the property subject to the 
prohibition against alienation out of the family. Whether this 
would be held under the terms of the wiU to extend to the 
fourth generation it is not necessary for us to decide, but it 
binds the petitioners and however hard and odious this pro- 
hibition may be considered the intentions of the testators are so 
dear that we cannot disregard them. The legislature alone can 
give the assistance Mr. HUl asks, and he is given leave to amend 
the petition for that purpose and to bring the af^lication within 
the terms of Law 24 of 1896. 

Ward, J.: The petitioners in this case are the heirs or 
representatives of the seven heirs under the mutual will of 
Hermanns Jacobus Nioolaas van Heerden and Anna Uaria 
Susanna van Heerden (bom Fouchee). The last-mentioned also 
signs the petition, being entitled to the usufruct of the farm 
Bultfontein. The petition sets out that the farm Bultfontein 
has been bequeathed to the petitioners with a certain restraint 
on alienation, that the farm being only 1824 morgen in extent 
the portion of each heir is so small as to be of no practical use to 
him, that the petitioners have been reduced to a state of poverty 
by the war, and that the only hope of improving their circum- 
stances is by the sale of the farm, their only asset The prayer 
of the petition is for a cancellation of the restrictions on aliena- 
tion and also of the surviving spouse's right of usufruct. 

The petitioners seem to assume that the restriction is a valid 
restriction and that the Court has the power to remove it But 
this is not so. The Court has no power to remove a restriction 
on alienation which has been imposed by a testator and which is 
legally binding, because it may work hardship as regards the 
beneficiaries under the will. The present Chief Justice of the 
Transvaal forcibly states the powers of the court in the case of 
In re Erasmua ([1902] T.S. 125). He says: "Our duty is to 
endeavour to ascertain the meaning and desire of the testator 
and to give effect to them. The Court cannot make a new will 
for testators." The only question which we have to decide is 
whether the restriction sought to be imposed by the testators is 
binding. 
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Now it is clear from the Digest, (30, 1, 114, 14) that mere 
prohibition of alienation has no effect, bot where there is a pro- 
hibition to alienate out of the family of the testators that implies 
9k Jideicainmissum in favour of the family. See van Leen wen's 
Censu/ra ForeThsia, 3, 7, 10 ; Raman DtUch Law, 8, 9, 6. See also, 
i(xr perhaps the dearest exposition of the matter, Domat, 3, 3, 2, 
5 and 12. Voet (36, 1, 27) also states the law thus : ''Lastly, a 

fdeicorn/niiaawrri can be left to a family Now there is also 

a bequest to a family when the testator forbids the alienation of 
a thing out of the family or directs that a thing should not go 
out of his line of descent or out of his blood." Burge (vol 2, 
p. 1 12), summing up all the authorities, says : " A fideic(>mmi$9um 
may be declared in favour of a family .... one mode by which 
it is declared in favour of a family is by prohibiting any alienation 
of the subject of the fideicommisaum out of the family." It is 
no objection that the order of succession is not pointed out, for 
when the testator has not himself prescribed the particular order 
of succession in which the several persons to whom he has 
limited his estate by fideio(mtrrU88U>m shall take, that order 
which the law has established in cases of intestacy is to be 
fdlowed. See Burge, voL 2, 116; Voet, 86, 1, 30; van Leeuwen, 
Raman IhUch Law, 3, 8, 8 ; Censiira Forenais, 3, 7, 11. 

The only question now remaining is : Are the words '' shall 
not alienate the immovable property to strangers " equivalent to 
a prohibition to alienate this property out of the family. I am 
of opinion on general grounds that this question must be answered 
in the affirmative, van Leeuwen (C&nau/ra Forenais, 3, 7, 8) lays 
down : "An intention of the testator which though not expressed 
yet is deduced as a necessary or manifest ccmsequence from what 
has been expressed is considered as having sufficient effect to 
create a fdeioammiasum.*' Besides, there are many decided 
cases in which a fideicommidsum has been assumed to have 
been created by such words. See da Plestis v. SmaUb&rger 
(3 Searle, 383); Lange v. Scheepera (1878, Buch., p. 192); Langa 
V. Lieaching (Foord, 55). There is the case also of Ex parte 
Botha and Stander (shortly reported in 14 CXJ. 299), heard 
befcnre the High Court of the Orange Free State in the Oct-Nov. 
term, 1897, in which certain legatees sought to have the follow- 
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ing condition in a will declared nugatory : '* That no child shall 
have the right to sell his portion of ground to a stranger " on the 
ground that a mere prohibition of alienation like this, without 
proper designation of who were eventually to take» was null. 
The court refused the application, holding that there was a 
sufficient designation of the children if not the family. 

I am of opinion, therefore, that the intention of the testators 
was to create a restriction on the alienation of this farm in favour 
of their family, and that the application must be refused. 

Applicants' Attorney : 0. A. Hill. 
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ANDREW V. ANDREW, 

1905. JvZy 1. Fawkes and Ward, J.J. 

Husband and wife. — Divorce. — Domicile. 

The parties were married at Glasgow, Scotland, in 1897 ; they lived in 
London until 1898 when plaintiff came to South Africa and in 
1904 took up his residence in the Orange River Colony. In 
October, 1 904, plaintiff sent his wife, the defendant^ £25 to enable 
her to rejoin him ; she refused to rejoin him and applied the money 
to other purposes. Plaintiff had accepted a permanent appoint- 
ment as bookkeeper in a business in Elroonstad ; he further stated 
in an affidavit that it was his intention to remain in the colony. 
Affidavits were filed showing that he had identified himself with a 
certain church in Kroonstad and was also secretary to a local 
syndicate. In an application for leave to sue defendant by edict 
for restitution of conjugal rights, failing which for divorce on the 
ground of malicious desertion ; ffeld^ that the application must be 
refused as the court was not satisfied that plaintiff had acquired a 
domicile in the Orange River Colony. 

This was an application by the husband for leave to sue his 
wife by edictal citation for restitution of conjugal rights, failing 
which for divorce on the ground of malicious desertion. 

The parties were married at Glasgow, Scotland, on the 22nd 
December, 1897, and lived in London until August, 1898, when, 
it was alleged, the wife deserted the plaintiff. He arrived in 
South Africa in September, 1898, and came to the Orange River 
Colony in March, 1904. In October, 1904, the plaintiff sent his 
wife £25 to enable her to rejoin him, but she refused to come and 
had applied the money to other purposes. From affidavits put 
in it appeared that the applicant had accepted a permanent 
position as bookkeeper in a business in Kroonstad ; he was also 
secretary to a certain syndicate formed in ELroonstad. The 
manager of the business in which the applicant was employed 
stated that as far as the business was concerned, the applicant 
would in all probability not be dismissed for some time. A 
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farther affidavit was pat in by the Presbyterian minister at 
Eroonstad to the effect that applicant identified himself with 
that chorch and took a great interest in everything, not as one 
who is bat temporarily here, bat as one who intends remaining 
for good. Applicant himself stated that it was his intention to 
permanently reside in Eroonstad 

HiU, for the applicant : There was no doabt that applicant 
intended taking ap his residence permanently in this colony. He 
had no intention of returning to Great Britain, had abandoned 
his old domicile and acquired a new one in this colony. See 
Hawhee v. Hawke$ (2 S.C. 109). 

Fawkes, J. : The Ck)art is not satisfied that the applicant has 
acquired a domicile in this colony. The proposed proceedings 
will affect the status of the parties and the Court must be satis- 
fied, apart altogether from the acquiescence or objection of the 
other side, that the liusband is domiciled here. Should the 
English or Scotch courts hold that the applicant was not domiciled 
in this colony, they would ignore the proceedings before this 
Court and would not recognise any subsequent marriage of either 
party. A case in point recently occurred in England where a 
divorce had been granted in one of the Australian colonies with- 
out, as the court held, the parties being domiciled there. Upon 
the question of their acquisition of a domicile of choice I would 
refer to the recent English case of Livingstone v. Livingstone 
where it was held that a Scotch doctor who had been practising 
in England since 1889 had not acquired a domicile in the latter 
country. The application must be refused. 

Ward, J. : I concur. 

Applicant's Attorney : 0. A. Hill. 
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McHARDY V. OLIFANT. 
1905. Jvly 4. Fawkes and Ward, J.J. 

Purchase and sale, — Resolutive and suspensive condition. — Power oj 
cUtomey, — Proceeding to final end and determination. — Interpreta- 
tion, 

sold a horse to C for £19, of which £6 was paid on account. C 
gave O a document agreeing to pay the balance of £13 in two 
monthly instalments of £6, 10s. each. C sold the horse to M 
without haying paid any further amount. O sued M for return 
of the horse alleging that by verbal agreement the sale to C had 
been made subject to a suspensive condition. The magistrate gave 
judgment in favour of O, holding that the suspensive condition had 
been proved. On appeal, held, that on the records the magistrate's 
finding was wrong ; that the condition was a resolutive one and 
that therefore the property in the horse had passed to C and from 
him to M. The presumption must be in favour of a resolutive 
rather than a suspensive condition. 

M had granted a power of attorney to defend the action in the magis- 
trate's court, under which his attorney was authorised to proceed 
to the final end and determination of the matter. The Court was 
of opinion that such a power did not grant the attorney authority 
to give notice of, and prosecute an appeal from the magistrate's 
decision, but under the special circumstances of the case the 
appeal was aUowed to proceed. This was not however to form a 
precedent. 

This was an appeal from a judgment of the Assistant Resident 
Magistrate of Eroonstad, awarding a horse, the subject of dispute, 
to the plaintiff with costs. 

The appellant (defendant in the first instance) had granted a 
power of attorney to defend proceedings of claim and demand 
instituted against him by Andries Olifant and proceed to the 
final end and determination of the matter. The question arose 
whether this power gave his attorney authority to give notice of, 
and to prosecute an appeal. 

The Court intimated that it was of opinion that it did not, 
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but as the appellant, believing the power to be sufficient, had left 
the country, and as his attorney had given security to carry out 
any order of the Appeal Court, and no objection having been 
taken by the respondent, the appeal would be allowed to pro- 
ceed. This was not however to form a precedent. 

The plaintiff in the court below sold to one Clarke, a member 
of the South African Constabulary, a horse on the 1st llareh^ 
1905, for £19; of this amount £6 was paid on account at the 
time of sale, and the following document was given to the 
plaintiff: — 

"I the undersigned do hereby agree to pay Andries Olifant the 
sum of £6, lOs. per month until the debt of £13 is paid ofl^ being the 
balance of the sum of £19 for a horse ; the said money to be paid at 
end of March and April. 

Charlbb M. Clarki» S.A.C." 

On the 8th April Clarke sold the horse to defendant and one 
Fothergill, both of whom were members of the South African 
Constabulary. The plaintiff claimed the horse from the defend- 
ant on the ground that he sold the horse to Clarke on condition 
that the property in it was only to pass to the purchaser on the 
payment of the full purchase price. The assistant resident 
magistrate in his reasons stated that he regarded the document 
set out above as simply a promissory note for payment of the 
balance due on the note and that in order to arrive at the condi- 
tions of sale he must rely solely upon the verbal evidence. He 
stated that he disbelieved the evidence of Clarke and the defend- 
ant and found that the horse was sold subject to a suspensive 
condition ; that it remained the property of the plaintiff until the 
full price was paid ; and that consequently the sale by Clarke to 
defendant did not pass the property in the horse to defendant, 
but that such property remained in the plaintiff to whom he 
ordered the horse to be returned. From this judgment defend- 
ant appealed. 

HiU, for appellant. 

Respondent not represented 
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Fawkbs, J. : In this case the assistant resident magistrate 
states that he disbelieves the evidence of Clarke and the defend- 
ant, and that the evidence of Captains Elitson and Dixon has 
nothing to do with the case. Assuming this to be correct and 
further assuming that he was right in allowing verbal evidence 
to be led notwithstanding the document put in, the Court has to 
consider whether the magistrate was justified in finding on the 
verbal evidence which still remains on the record, that the sale 
was subject to a suspensive condition and not to a resolutive 
condition. The plaintiff, whose evidence is relied on, says: 
'' Clarke bought the horse from me for £19. He paid me £6 in 
cash and the balance he had to pay in two monthly instalments. 
I asked Clarke : If you cannot bring the money at the end of 
April, what then ? He said : You can have the horse back then 
and return me the six pounds which I paid you." In cross- 
examination he says : " I told Captain Dixon that I made an 
agreement with Clarke that if he did not pay me at the end of 
April I could take the horse back.'' Apart from his allegations 
that the horse was his property this is the whole of the evidence 
of the plaintiff which throws any light on the transaction between 
him and Claike. Now, on this evidence, was the sale one subject 
to a suspensive or resolutive condition ? In the case of Keyter 
V. Barry's Executor (Buch. 1879, p. 175) the Supreme Court of the 
Cape Colony decided that when goods are sold on credit, with a 
condition that if the price be not paid the vendor shall have the 
right of claiming the goods and that the purchaser shall not be 
able in any way to dispose of the goods, the dominiv/m in the 
goods passes to the purchaser. This case seems to be on all 
fours with the present one as it is represented by the plaintiff. 
There is, however, another point not to be lost sight of, namely, 
that when there is a doubt as to whether a condition in a con- 
tract is resolutive or suspendve, the Court will lean to its being 
resolutive. Nathan's Common Law of South Africa, voL 2, pp. 
723, 724, says : " The construction of law wiU be in favour of a 
resolutive condition (an out and out sale) rather than a suspen- 
sive condition. . . . the construction of South African courts has 
always been in favour of resolutive sales." Having regard to this 
principle of construction as well as to the fact that no mention is 
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made in the document set out above, that the property in the 
horse remained in the plaintiff, we are of opinion that the 
magistrate's judgment must be set aside and the appeal allowed 
with costs here and iii the court below. 

Wabd, J. : I concur. 

Attorney for Appellant: 0. A. Hill. 
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Ex PARTE REDIKER 

1905. Jvly 6. Fawkes and Ward, J.J. 

Medical practitioner, — Admission. 

B, who held the necessary qualification for admission as a medical 
practitioner under chapter 97 of the Law Book, was admitted by 
the Military GoTemor to practise as a medical practitioner in 
1900. He took out a license and practised, but owing to war- 
like operations he was obliged to leave the town where he had 
been practising. He returned in 1903 and applied to the Medical 
Officer of Health to be registered as a medical practitioner ; his 
application having been refused by that officer he applied to the 
High Court Held^ that as plaintiff was entitled to be admitted 
under chapter 97 and had submitted his certificates to the 
authorities in 1900, the presumption was that his admission by 
the Military Governor was under the civil law and not under 
martial law, as was contended by the Medical Officer of Health. 
The application was granted. 

The applicant, who had passed the Staats-examen, Germany, 
in 1886, alleged in his petition that he had been admitted to 
practise as a medical practitioner in the Orange Birer Colony 
by the Military Qovemor at Bloemfontein in September, 1900. 
He had taken out a license to practise as a medical practitioner 
and had renewed his license in January, 1901. In consequence 
of warlike operations he had been obliged to leave Beddersburg, 
where he had been practising, and it had been impracticable for 
him to return to that place until after the conclusion of peace. 
In January, 1903, the applicant applied to the Medical Officer of 
Health to be registered, but his application was refused on the 
ground that he was not duly admitted by the Military Governor 
in terms of chapter 97 of the Law Book, and consequently could 
not be registered under section 2 of Proclamation 10 of 1902, 
the law in force at the date of his application. Section 2 of 
Proclamation 10 reads: "Every person who on the day before 
the taking effect of this Proclamation shall have been duly ad- 
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mitied and lawfoUy qualified to practise as physician, surgeon 

in this colony, shall, notwithstanding the publication of 

this Proclamation, be entitled to continue to practise or carry on 
his calling as aforesaid without obtaining the certificate of regis- 
tration referred to in the next succeeding section." 

The applicant put in the following letter from Captain 
TroUope, D.A.A.Q. to the Military Governor: 

" Dr. Bediker is allowed to move from Edenburg to Bedderaburg 
and may practise there as soon as he has taken out a Ucense from the 
R.J.P. at Reddersburg. Dr. Rediker's certificates are returned here- 
with ; please acknowledge receipt." 

Hertzog, for applicant, referred to Lord Roberts' Proclamation 
of 20th May. 1900, published in the OazettQ of 29th June, 1900, 
appointing General Prettyman to carry on the civil administra- 
tion of the Orange River Colony. The applicant had been duly 
admitted under chapter 97 of the Law Book and was entitled to 
be registered under Ordinance 1 of 1904. 

Barclay Lloyd, for the Crown : In giving applicant permission 
to practise the Military Governor was acting under martial law 
and not under chapter 97. 

Fawkes, J. ; The applicant was qualified to be admitted under 
the law in force at the time he was permitted to practise in 1900. 
The presumption, therefore, is that he was admitted under the 
civil law and not under martial law as contended on behalf of 
the Crown. The presumption is strengthened by the facts that 
he had submitted his certificates to the authorities, that he was a 
purely civil practitioner and had no connection with the military, 
and that no martial law regulation is produced dealing with the 
admission of medical practitioners, and also that the license 
which he took out was made obligatory under Law 20 of 1898, 
which only applied to admitted medical practitioners. An order 
will be granted -authorising the applicant to be admitted and 
registered as a medical practitioner in this colony 

Wabd, J. : I concur. 

Applicant's Attorney : /. P. van Zyl. 
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Ex PARTE STEYN. 
1905. Jvly 6. Fawkes and Ward, J.J. 

Antenuptial contract — Signed under power of attorney and subsequent 
to fnarriage. — Begislration. 

S, a resident in the O.R.C., proceeded to van Rynsdorp, Cape Colony, 
for the purpose of being married. The parties desired to enter 
into an antenuptial contract, but as there was no practising 
attorney or law agent in van Rynsdorp, they executed a power 
of attorney to enable the contract to be signed before a notary 
public in Capetown. S was aware that owing to the postal 
arrangements the power of attorney could not reach Capetown 
before the solemnization of the intended marriage, and therefore, 
on the 30th December, 1903, just prior to tiie marriage, the 
parties executed an antenuptial ooniract before the acting resi- 
dent magistrate at van Rynsdorp. The antenuptial contract was 
completed at Capetown under the power of attorney on the 6th 
January, 1904, and registered on the 8th January, 1904. 8 
now applied for an order autiiorising the Registrar of Deeds of 
the Orange River Colony to register both the said antenuptial 
contracts, ffetd^ that such an order issue in regard to the con- 
tract signed at Capetown saving the rights of creditors in respect 
to debts contracted after the marriage, but before the date of 
registration. 

The petitioner, who resided at Heilbron, proceeded at the 
end of December, 1903, to van Rynsdorp, Cape Colony, to con- 
tract a marriage with Aletta van Zyl, then residing at Aries 
in the division of van Rynsdorp. The parties, wishing to enter 
into an antenuptial contract, were advised by friends (there 
being no practising attorney or law agent in van Rynsdorp) 
to complete a power of attorney so as to enable the intended 
contract to be passed before a notary public in Capetown, where- 
upon a power of attorney was duly completed by petitioner and 
his intended spouse and forwarded to Capetown. Owing to the 
postal arrangements petitioner was aware that the power of 
attorney could not reach Capetown before the solemnisfktion of 
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the intended marriage, consequently he consulted the Acting 
Resident Magistrate of van Rynsdorp, who advised petitioner 
that an antenuptial contract could legally be passed before him, 
and a contract was thereupon completed by the parties before 
the acting resident magistrate on the morning of the 30th 
December, 1903, just prior to the*marriage. The antenuptial 
contract had been duly passed at Capetown on the 6th January, 
1904, and registered on the 8th January, 1904, under the power 
of attorney completed by the parties at van Rynsdorp. Peti- 
tioner now asked for an order authorising the Registrar of 
Deeds to register the antenuptial contract passed in Capetown 
subsequent to marriage, and also the contract passed before the 
assistant resident magistrate. 

A. Fischer, for petitioner. 

The Court authorised the registration of the antenuptial 
contract of the 6th January, 1904, saving the rights of creditors 
in respect of all debts contracted after the marriage and before 
the date of registration. 

Attorney for petitioner : C. J. Reitz. 
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Ex PARTE FICK. 

1905. July 6. Fawkes and Ward, J.J. 

Land. — Tra^ufer duty. — Exemption. — Chapter 67 of the Law Book^ 
sees, 20 and 21. 

Where the survivor of spouses married in community of property who 
was entitled under the mutual will to a life usufruct of certain 
property bequeathed to the children, desired to pass transfer of the 
property in full ownership to the children, Held^ that transfer duty 
must be paid; neither sec. 20 nor sec. 21 of the Transfer Duty 
Act, chapter 67 of the Law Book, which provide for exemption 
from transfer duty in certain cases, being applicable. 

The petitioner was the executor testamentary in the joint 
estate of his late wife and himself. The parties had been 
married in community of property, and had on the 9th February, 
1899, executed a mutual will, disposing of, amongst others, the 
farm Pharaosfontein in the district of Wepener as a massed 
aaset of the joint estate to the children procreated in the marriage 
of petitioner with his predeceased first wife (not the deceased 
testator), subject to a life usufruct in favour of the survivor. 
The petitioner, at the request of the legatees, who desired to 
have transfer effected into their names, gave instructions for the 
drawing of the necessary deeds of transfer. The Registrar of 
Deeds contended that the legatees were bound to pay transfer 
duty on the full value of the bequest ; petitioner, on the contrary, 
contended that as the bequest was one of a massed asset of a 
joint estate in which petitioner as survivor had duly adiated 
under the mutual will, transfer duty should only be paid on the 
half -share accruing from their deceased stepmother's estate and 
on such amount, if any, which they received from petitioner's 
side over and above the shares that would have been received by 
such descendants had they been petitioner's ah inteatato heirs. 

A. Fischer, for petitioner, referred to Ex parte MvArray (18 
S.C. 213). 
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Barclay Lloyd, for the Registrar of Deeds, quoted Scmth 
African Aaaociation v. Moatert (1873, Buch. 31) ; also Ex parte 
de Bruijn ([1904] O.RC. 59). 

Fawkes, J. : This is an application for an order authorising 
the proper officer to accept payment of transfer duty on the half 
of the value of the bequest mentioned in the petition and on such 
of the other half share as may be over and above the share to 
which the legatees would have been entitled as ab intestato heirs, 
and further authorising the Registrar of Deeds to pass and 
register the transfer of the bequest. The bequest is made^by the 
mutual will of the petitioner and his late wife, Helena, and in 
favour of the petitioner's children by a former marriage, reserving 
a usufruct to the survivor, and the petitioner as surviving spouse 
is desirous of transferring the farm in full ownership to these 
children. Mr. Fiacher urges that, as regards the half share of 
the petitioner, the father of the legatees, the bequest being of a 
massed asset of the joint estate, the legatees are exempted from 
paying transfer duty under either sec. 20 or sec. 21 of the Transfer 
Duty Act, chapter 67 of the Law Book. 

Now, the duty being payable but for the exemptions pro- 
vided by the enactment, we must be satisfied that the case comes 
within the terms of these exemptions. Under sec 20 the exemp- 
tion is made in favour of a person who, although he may have 
acquired by inheritance, legacy, buying in or taking over, is also 
in the position of an heir ab inteatato. The children do not 
fulfil this condition. The parent, whose heirs ab inteatato they 
claim to be, is still alive. Mr. Fiacher argued that as the father 
by adiation had deprived himself of the power of disposing of 
the estate, which must consequently at his death descend to the 
children to whom he now proposes to transfer it, the case should 
be treated as if he were already dead and the legatees entitled to 
the above statutory exemption. We cannot agree with this con- 
tention ; the language of the section is clear, and we are satisfied 
the case does not come within the exemption. Sec. 21 extends 
the exemption to the children or descendants of a deceased 
spouse, who take by reason of the renunciation by the surviving 
spouse of a life interest created by the will of the deceased spouse, 
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where they would under sec 20 or any other law have been 
entitled on the death of the surviving spouse to have obtained 
transfer without payment of transfer duty. In the present case 
the legatees are not the children of the deceased spouse who was 
a party to the will. In this view the application must be refused. 

Ward, J. : I concur. 

Applicant's Attorney : C. J. Reitz. 
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Ex PARTE HORAK 
1905. Jvly 6. Fawkes and Ward, J.J. 

La/nd. — Trwiufer duty. — Exemption. — Chapter 67 of the Law Book, 
see. 24. 

Certain fideicommissary heirs executed a notarial deed whereby they 
renounced in favour of the fiduciary heir, who had remarried in 
community of property, their rights to the farms burdened with 
Jideieommiseum, which farms had been registered in the name of 
the second husband of the fiduciary heir after the liquidation 
account in the estate had been filed. An application that such 
deed should be registered free from pajrment of transfer duty on 
the ground that same fell within the terms of sec 24 of the 
Transfer Duty Act, chapter 67 of the Law Book, was refused. 
The joint estate mentioned in the said section of the Act refers to 
the estate before it has been distributed. 

The petitioner in this matter was married in community of 
property to Maria Celliers (born Weilbach), widow of the late 
Jan CeUiers, and as being so married took over by certificate of 
registration from the estate of the late Jan Celliers certain two 
farms, subject to the conditions contained in the will of the late 
Jan Celliers and Maria Celliers (bom Weilbach), namely : " That 
after the death of the survivor the properties shall be and become 
the property of the children or in case of predecease then their 
lawful descendants by representation,eacb for a like share." Seven 
of the children referred to above, being majors, and who are 
jointly entitled to and hold seven-eighths of the fideicommissary 
interest in the said farms — ^the one-eighth share being held by the 
only remaining child, a daughter, not yet having attained her 
majority — caused a notarial deed to be executed, by which they 
renounced jointly and severally, as well for themselves as for 
their respective heirs, successors and representatives, all their 
right, title and claim in and to their fideicommissary or rever- 
sionary seven-eighths share or interest in the said properties. 
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The said notarial deed was tendered for registration, but was 
refused by the Registrar of Deeds on the ground that transfer 
duty must be paid on the value of the said seven-eighths fidei- 
commissary rights. Petitioner contended that as his said wife 
would have been entitled, in terms of article 24 of chapter 67 of 
the Law Book, to take transfer free of duty, whether she (or 
petitioner as married to her in community of property) took title 
fiduciary or out and out, the fact that the children who would 
be entitled ultimately to transfer as fideicommissary heirs now 
renounced their rights to ultimate transfer, did not make petitioner 
liable to payment of transfer duty. 

A. Fischer, for petitioner. 

Barclay Lloyd, for the Registrar of Deeds. 

Cur, adv. vuU. 

Fawkes, J. : The petitioner, on his marriage in community 
vrith the widow of one Jan Daniel Celliers, took over by certifi- 
cate of registration from the joint estate held in community by 
his wife with her former husband the farms Chicago and 
Waaromniet These farms were bequeathed by the late Mr. 
Celliers and his then wife by the following codicil to their 
mutual will : " To the survivor of them the farm named Chicago 
• . . subject to the condition that at the death of the survivor, 
the hereby bequeathed farms shall belong to the children already 
bom or still to be born from the present marriage, and on their 
predecease their lawful descendants by representation per stirpes, 
each for an equal share.'* The children of the marriage, with the 
exception of the only minor, have executed a deed renouncing 
their rights under this codicil to the fideicommissary or rever- 
sionary interest in these properties, and the Registrar of Deeds 
having required payment of transfer duty before registering this 
deed the petitioner seeks an order authorising the registration 
without such payment. 

Mr. Fischer relies on section 24 of the Transfer Duty Act, 
which reads as follows : ** Where a surviving ^use buys in or 
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takes over or inherits or obtains, in any lawful manner any fixed 
property out of the joint estate of himself and of his deceased 
wife or vice versa, no transfer duty shall be payable." Without 
deciding the legal effect of the words of the codicil, for the 
purposes of the case we may assume for the sake of argument 
that the clause in question created, as Mr. Fischer claimed, a 
fdeicommissum. Otherwise, if a mere usufruct was given, there 
can be no question that transfer duty is payable. The deed in 
question, as Mr. Fischer contends, purports to extinguish Bk fidei- 
commissum by a renunciation. 

As to the legal effect of the deed if duly registered I wish to 
offer no opinion. The question we are asked is. Does the regis- 
tration of this deed require the payment of transfer duty ? If 
the property was bought in or obtained by the surviving spouse 
out of the joint estate of herself and her deceased husband 
transfer duty is not payable. In the present case, can it be said 
that it is bought in or obtained from the joint estate when, as 
we find from the certificate of registration which is put in, the 
distribution account has been filed and all the interest of the 
widow under her former marriage has now passed into the com- 
munity of a second marriage. The joint estate mentioned in the 
section refers to the estate before it has been distributed When 
once the property has under the liquidation account been disposed 
of under the terms of the will, the widow if she purchases any 
portion must pay transfer duty. 

Wabd, J. : The petitioner in this case is Jan Comelis Horak, 
married in community of property to Maria Susanna Celliers, 
formerly married to Jan Daniel Cellers. Under the mutual will 
of the two persons last mentioned, Maria Susanna Celliers as 
surviving spouse was entitled to a life interest in the farms 
Chicago and Waaromniet, and after her death they were to pass 
to the children of the marriage or their descendants. The 
petitioner has obtained registration of these farms in his name 
by certificate of registration granted in pursuance of sec. 39 of 
Ordinance 33 of 1902. I presume this certificate was granted 
on the ground that the property was properly registered in the 
name of his wife to whom he is married in community. The 
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provisions of a codicil to the mutoal will under which the sur- 
viving spouse, now wife of the petitioner, became entitled to 
these farms reads as follows : " The testators declare to bequeath 
to the survivor of them the farm named Chicago, together with 
the adjoining piece of ground known as Waaromniet . . . subject 
to the condition that at the death of the survivor the hereby 
bequeathed farms . . . shall belong to the children already bom 
or still to be bom from the present marriage, and on their pre- 
decease their lawful descendants by representation, per stirpes, 
each for an equal share." There were eight children of the 
marriage, seven of whom have attained their majority and these 
seven join in what is called a deed of renunciation of their rights 
under the codicil in the two farms mentioned. The deed of 
renunciation, after setting out the provisions of the codicil, pro- 
ceeds : ** Whereas his constituents, being the children and sons- 
in-law of the said testators, jointly are entitled to and represent 
and hold seven-eights of the fideicommissary interest in the 
said property," and further stating that they "have agreed, 
for valuable consideration received by them, to renounce all 
their rights in and to the said landed property Chicago and 
and Waaromniet ... as well for themselves as for their re- 
spective heirs, successors and representatives." The petitioner 
alleges that he is entitled under sec 24 of chapter 67 of the 
Law Book to have the said deed of renunciation registered in the 
Deeds Office free of transfer duty, and the Registrar of Deeds 
has refused so to register it. The petitioner asks for an order of 
this Court compelling him to do sa The deed of renunciation, 
the registration of which we are asked to order, purports to re- 
nounce in favour of the surviving spouse and her present 
husband certain rights to which they are entitled under the 
codicil, and I entirely fail to see in what way the article referred 
to applies, the farms having passed out of the joint estate of the 
petitioner's wife and her former husband into the estate of the 
petitioner and his wife. The deed in question merely enlarges 
the rights of the petitioner and his wife in the farms now regis- 
tered in his name. The case of HoUins v. Registrar of Deeds 
([1904] T.S. 603), lays down that notarial deeds, conferring mere 
rights in pers(mam, could not be registered against title in the 
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Deeds Office, and this raises the question whether the present 
deed is capable of registration at all, even if the parties were 
willing to pay transfer duty. If, as stated in the deed, the 
persons renouncing have only a fldeicommissary interest, I am 
not prepared, without hearing counsel on behalf of the lawful 
descendants of the parties to the deed, to decide that the rights of 
the parties renouncing are anything but rights in peraonam, or a 
hope of acquiring rights. In tiiat case this deed is certainly not 
capable of registration against the title, though it may, if modi- 
fied, be capable of registration in the miscellaneous register; 
however, we have not sufficient material before us to decide the 
lattar point. We presume it is registration against title that is 
asked for. 

Attorney for applicant : C. J. Beitz. 
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NCHAKHA V. REX. 

1905. July 7. Fawkes and Ward, J.J. 
Criminal procedure. — Masters and servants, — Minor servant. 

In order to render a minor criminally liable under sec 37 of Ordinance 
7 of 1904, it must be proved that the contract of service was to 
the benefit of the minor. When criminal proceedings are taken 
against minors under the Masters and Servants Ordinance full 
particulars should appear on the record as to (1) the exact terms 
of the contract of service, (3) the mental development of the 
accused, and (3) whether the rate of wages was that generally 
paid for work of the same description in the locality. 

This case came before the Court by way of review from a 
judgment of the Special Justice of the Peace at Witzieshoek. The 
accused was charged with desertion under sec 37 of Ordinance 
7 of 1904, convicted and sentenced. On the 7th July, 1905, the 
matter came before the Court for the first time, when it was 
referred back to the special justice of the peace with directions 
to find the exact nature of fihe contract, more especially whether 
the minor received food and lodging, also as to the state of health 
and mental development of the minor, and what was the usual 
rate of wages in the district for a boy of that age for the par- 
ticular service contracted for. On the 20th July the matter 
again came before the Court. 

Barclay Lloyd, for the Crown, quoted Fick and Others v. 
Rex ([1904] O.RC. 25). 

Ward, J. : The accused is a native youth aged 14 years and 
was charged before the Special Justice of the Peace at Witzieshoek 
with desertion in contravention of sub-section 11 of sec. 37 of 
the Masters and Servants Ordinance (7 of 1904). He was con- 
victed and sentenced to receive twelve cuts with a cane. 
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When this case came before me for review I was not satis- 
fied from the evidence that the contract was for the benefit of 
the minor so as to be enforceable either civilly or criminally 
against him, he being only 14 years of age, as stated above. 
The matter was referred to the Attorney-General, and on the 7th 
inst. Mr. Barday-Lloyd contended that the contract was a valid 
one, being for the benefit of the minor and cited in support of his 
contention Fick and Others v. Rex ([1904] O.RC. 25). The Court 
referred to Tambyalis' Digest of the Law of Contracts, No. 160, 
which refers to the Ceylon Ordinance 11 of 1865. The law is 
laid down as follows : " The liability of a minor to punishment 
for desertion under the ordinance depends upon the age or 
mental and bodily capacity of the minor. The mere fact of 
minority will not relieve him from responsibility. In the case 
of Alagan v. Alagy, the Chief Justice (Sir Bruce Bubnside) 
referred to a case in Bamanathan's Reports in which the dictum 
of Clabence, J., was to the eflfect that undoubtedly a minor may 
enter into a contract of service so as to render himself liable to 
the statutory punishment for desertion ; but this assumes that 
the minor is old enough to comprehexid the situation and its 
circumstances." 

As the evidence on the record was very meagre the Court 
referred the matter back to the special justice of the peace for 
further information as to (1) the exact terms of the contract, 
(2) the mental development of the accused, and (3) whether the 
rate of wages was that generally paid for work of the same 
description in the district. The special justice of the peace has 
taken further evidence and the employer of the accused makes 
an affidavit in which he states, *' the boy's father owed me £3 
and the boy promised to work for ten shillings a month until 
the amount was paid." It appears therefore that he really 
received no wages at all ; the amount which it was stated he 
received being retained by his employer for a debt which he 
does not owe, as he is in no way liable for the debts contracted 
by his deceased father. The contract therefore is clearly not for 
his benefit and is consequently void. That being so no proceed- 
ings can be taken in respect of it, and the conviction and sentence 
must be quashed. I would add that when criminal proceedings 
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are taken against minors under the Masters and Servants 
Ordinance full particulars on the Uiree points on which this 
case was referred back to the special justice of Uie peace should 
appear in the record. 
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REX V. LAPIEBRE AND ANOTHER 

1905. July 7. Fawkes and Ward, JJ. 
Criminal procedtbre. — Trespass, — Law 11 o/'1899, sec. 1. 

The exprefluon "private property" in Law 11 of 1899, is used in 
contradistinction to property to which the puUic have a c(»imion 
right of user; consequently the property of the Crown, which is 
not subject to such a right of user, &lls within the meaning of the 
term. 

A person found in a hut in a native location on Crown land is not 
liable to a prosecution under Law 1 1 of 1899 simply because he has 
not obtained permission from the Native Commissioner. 

The accused were charged before the Relieving Resident 
Magistrate of Thaba 'Nchu with contravening sec. 1 of Law 
11 of 1899, in that they did wrongfully and unlawfuUy and 
without lawful reason, enter upon private property without the 
knowledge or consent of the owner or occupier, to wit, the Thaba 
'Nchu native location, without the permission of the Native Com- 
missioner. The evidence showed that the two accused were 
found in the hut of a half-caste woman in the Thaba 'Nchu 
location. The location ranger stated that he had not given these 
men permission to be in the location. There was no evidence 
that the occcupier of the hut did not consent to their being there- 

The resident magistrate dismissed the charge as lie had a 
doubt whether a location, being Crown land, could be taken to 
be private property. 

The Attorney-General brought this case in review under sec- 
tion 6 of Ordinance 38 of 1903. 

Barclay Lloyd, for the Crown, 

Fawkes, J. : The expression " private property " in Law 11 of 
1899 is used in contradistinction to property to which the 
public have a common right of user ; consequently the property 
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of the Crown which is not subject to such a right of user by the 
public is within the meaning of the term " private property " as 
used in the law. But a person found in a hut in a native location 
on Crown land is not liable to a prosecution under Law 11 of 
1899 simply because he has not obtained the permission of the 
Native Commissioner. Once a hut has been allowed to be erected 
in a location, persons passing over recognised roads or paths to 
get to such huto for purposes not unlawful are not trespassers 
under Law 11 of 1899. 

Ward, J., concurred. 
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ZWEIBACK V. HERBST. 

1906. Jul/y 11. Fawkes and Ward, JJ. 

MagistraUfa cowrt. — Appeal, — B^opening oa$e, 

H obtained judgment by default against Z in ihe magistrate's court. 
Z did not appear and no evidence was led. Z subsequently 
appealed. HM^ that the appeal must be dismissed, as Z had 
not exhausted his remedies ; his remedy being first to apply to 
the magistrate to reopen the case. 

This was an appeal from a decision of the Resident Magis- 
trate of Edenbnrg, ^ven at the periodical court at Trompsbnrg. 

The respondent (plaintiff in the court below) sued appellant 
(defendant in the court below) for the stun of £9, 10s. for board 
and lodging and for the use of two rooms. The appellant did 
not appear at the trial, and the magistrate, upon the sonunons 
and account annexed thereto and without calling any evidence, 
gave judgment provisionally under Rale 28 of the Rules of the 
Resident Magistrate Court for the respondent for the amount 
claimed. From this jadgment appellant appealed. 

A. Fischer, for respondent: The appeal would not lie because 
the judgment was merely provisional, the proper course was for 
appellant to have applied to the magistrate to have the case 
reheard under Rule 62 of Schedule B of Ordinance 7 of 1902. 
In any case the proceedings should have been for review under 
Rule 90 of the High Court Rules. 

Hertzog, for appellant : Rule 90 did not apply and Rule 52 
could not be applied, as no evidence was taken by the magistrate. 

Fawkss, J.: This Court will not entertain an appeal until 
the party appealing has exhausted all his remedies in the court 
below. In this case the appellant might have applied to the 
magistrate to reopen the case. The fact that no evidence was 
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taken was not a bar to this being done, as when the record was 
read over and there was no evidence to support the claim, the 
appellant would have been entitled to have asked for absolution 
from the instance, or to have the plaintiff's claim dismissed. If 
he considered the judgment of the magistrate, on re-hearing, 
wrong he was then entitled to appeal to the High Court. As 
matters stand the appeal is premature and must be dismissed 
with costs. 

Ward, J., concurred. 

Appellant's Attorney: /. P. van Zyl; Respondent's Attor- 
ney : C. J. Reitz. 
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COETZEE V. COETZEE. 
1905. Jvly 11. Maasdobp, C.J., and Fawkes and Ward, J.J. 
HuAcmd and wife. — Divarce, — Connivance. 

Plaintiff and defendant, who were man and wife, lived in a single room. 
On the 7th May, 1904, defendant went out in the evening and 
returned a few hours later with two strange men. On entering the 
room with the strangers, she rebuked plaintiff for being always at 
home and suggested that he should go out and play bDliards. 
Plaintiff left the room, entered the adjoining room and in the 
company of two other persons watched, through holes and cracks in 
a wooden partition, what was taking place. Adultery having been 
proved the Court raised the question whether plaintiff had not 
c(mnived at the adultery. Held (Wabd, J., dissenting), that 
plaintiff by his act in leaving the bedroom, deliberately made an 
opportunity, intending that adultery should be committed, and in 
consequence he was not entitled to a decree of divorce. 

This was an action brought by the husband for a decree of 
divorce on the ground of his wife's adultery. It appeared from 
the evidence that the parties were married at Beddersburg on 
the 9th April, 1894. In May, 1904, they lived in a single room 
in a house in Monument Bead, Bloemfontein. Quarrels had 
taken place between the parties in consequence of the wife's 
keeping company with other men. On the 7th May, 1904, the 
defendant left the house at about 7 p.m. and returned about 
9 P.M. accompanied by two strangers. On her entering the room 
she told plaintiff that he was always moping about and suggested 
that he should go out and have a game of billiards. To avoid a 
further quarrel plaintiff immediately left and went to his next 
door neighbours and asked two persons to be witnesses to what 
happened in his room; this was done through cracks and holes 
in the board partition, and defendant was then seen to commit 
adultery with one of the two strangers she had brought home 
with her. 

Upon these facts the Court raised the question whether there 
o.B.a '05. I 
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had not been such connivance on the part of the plaintiff as 
would disentitle him to the relief prayed for. 

Borckenhagen^ for the plaintiff, referred to Maasdorp, Inati- 
lutes of Cape Law, vol. 1, 85 ; Browning, Marriage and Divorce, 
p. 134 ; Seavxird v. Seatuard (1 Searle, 347) ; Weatherley v. 
Weatherley (Kotz^, 66). 

Cur. adv. wM. 



Fawkes, J : Although the act of adultery has been clearly 
proved the evidence disclosed facts which raises the question as 
to whether the petitioner by his conduct connived at the act of 
adultery upon which he now bases his claim for divorce. From 
the evidence it appears the parties lived in a single room which 
was divided from the adjoining house by a thin partition, and 
everything which occurred in the (me room could be seen and 
heard in the other, owing to large cracks and holes in the board- 
ing with which the partition had been repaired. The respondent 
left her husband in their room about 7 P.M. on the day in question 
and returned at 9.30 p.m. accompanied by two men, strangers to 
the petitioner. These two men were more or less under the 
influence of liquor. On entering the room with these two men 
the respondent said to her husband, ''Tou had better go and 
play billiards. I don't know what has happened to you, you 
always stick in the house." The petitioner made no reply and 
took no notice of the two men, but immediately left his wife 
with these two strangers and entered the next house, occupied 
by a Mrs. Bate and Miss van den Heever, and asked these two 
ladies to be witnesses of what occurred in his room. The peti- 
tioner then watched with his two neighbours through the par- 
tition for two and a half hours until they saw the act of adultery 
completed. They then went to the petitioner's room and sur- 
prised the respondent. In his evidence the petitioner stated that 
he had previously suspected his wife and that he had on previous 
occasions driven men out of the house. 

Upon the doctrine voUrvti turn fit injv/ria, if the petitioner 
by his own acts connived at the act of adultery he is the author 
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of his own wrong and will be refused the relief he seeka What 
then is meant by connivance ? Lord Wsnsletdale in his judg- 
ment in the case of Oippa v. Oippa (33 KJ., P. & M. 161), on the 
subject of connivance says : " Connivance excuses on the principle 
of volenti non fit ivjuria. To constitute it there must be corrupt 
intention as laid down upon full consideration of the authorities 
in the case of Phillips v. Phillipa (1 Rob. Ecc. Rep. 144), which 
was acted upon by Sir Crbswell Creswell in the case of 
Glennie v. Olennie arid Bowles (32 KJ. Pro. M. and A. 17), when 
he said that to prove connivance it is necessary to show not only 
that the husband acted in such a manner as that adultery might 
result, but also it must be proved that it was his intention that 
adultery should result." In the case of Weatherley v. WeatherUy 
(Eotz6, 66) Mr. Justice E0T2a^ in his judgment states : " Now 
connivance means where the plaintiff by his acts and con- 
duct has either knowingly brought about or conduced to the 
adultery of his wife, or when he has so neglected or exposed her 
to temptation as, under the circumstances of the case, he ought 
to have foreseen would, if the opportunity offered, terminate in 
her fall Here then if the wife commits adultery he will be 
taken to have acquiesced in it, and upon the principle volenti 
non fit injuria he is the author of his own dishonour. So when 
the plaintiff, having become aware of an improper intimacy 
existing between his wife and the co-respondent remains passive 
and permits the intimacy to continue, taking no steps to protect 
his wife and to avert the coming danger, he will be held to have 
connived at or consented to her subsequent adultery. There 
must therefore be a corrupt intention proved on the part 
of the plaintiff, otherwise he will not be debarred from 
obtaining a decree." Now, referring to the facts in the 
present case, do they show that the plaintiff intended the 
act of adultery to be committed and that he not merely per- 
mitted but made the opportunity for the commission of the 
offence ? A man is entitled, when he suspects his wife, to watch 
her and even to leave open opportunities for her to commit 
adultery, but he must not take any active st^ps to make an 
opportunity ; if he does so he becomes a consenting party. The 
conduct of the petitioner in leaving the room at his wife's request 
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without a word of remonstrance or any attempt to rid the house 
of these two strangers, and permitting them to remain alone 
with his wife in the room they used as a bedroom points, I 
think, to an intention on his part that the act which he at once 
went to witness from the next room should be carried out. His 
subsequent watching and his call to the two women to assist him 
as witnesses and his remark : " I had to let the case go on so as 
to prove it," satisfies me that he was anxious to get proof of 
adultery for a divorce, and in absenting himself at the request 
of his wife he deliberately permitted his home to be polluted. 
Had the plaintiff remained where he was the adultery could not 
have then taken place. I think the plaintiff by his act in leaving 
the bedroom deliberately made the opportunity, intending that 
adultery should be committed. Under these circumstances I 
think he connived at the offence and has disentitled himself to 
any relief from this Court. 

Maasdobp, C. J. : I concur with Fawkes, J. 

Ward, J. (dissenting): This is an action brought by the 
husband against his wife for divorce on the ground of her 
adultery. The parties were married at Reddersburg in 1894, 
and afterwards lived there for some time. They thereafter 
resided at Smithfield and Winburg, and finally came to live in 
Bloemfoiitein, where the adultery is alleged to have been com- 
mitted with two men whose names are unknown. The defendant 
had entered an appearance, but failed to file a plea. She did not 
appear nor was she represented at the trial. 

The evidence of the plaintiff was to the effect that prior to 
the 7th May, 1904, the date on which the adultery is alleged in 
the declaration to have been committed, quarrels had taken 
place between him and his wife in consequence of her keeping 
company with other men; that on the night in question she 
had left the house where they lived in Monument Road about 
7 P.M., and that she returned about 9 p.m., accompanied by two 
men. The plaintiff was at home when they arrived, and the 
defendant complained that he was always moping about, and 
that he ought to go out and have a game of billiards. The 
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plaintiff says that in order to avoid a row, which had been 
frequent of late, he got up and went ont» and that while he was 
on the doorstep the thoaght occnrred to him that he would 
watch what the defendant was up to with the men, as he 
suspected her of being unfaithful to him. It may be mentioned 
that the house in which the parties resided consisted of a 
single room separated from the adjoining house, occupied by 
persons of the name of van den Heever, by a board partition, 
in which there were cracks and holes. The plaintiff accordingly 
went to Mrs. van den Heever and asked her permission to be 
allowed to watch what was going on in his own house through 
the cracks and holes in the partition above referred to. This was 
granted, and the plaintiff and Mrs. van den Heever's daughters 
took up the position of watchers. From their evidence I am 
satisfied (1) that adultery was committed by the defendant with 
one at least of the two men, and (2) that, from the defendant's 
language and conduct on that occasion, she was at that time an 
utterly depraved and abandoned woman. There was also the 
evidence of one of the van den Heevers that the defendant was 
in the habit of receiving men at her house in her husband's 
absence. Under ordinary circumstances the plaintiff, having 
satisfied the Court as to the commission of the adultery, would 
be entitled to his decree of divorce. In matrimonial cases, how- 
ever, such relief will not be granted if the plaintiff has himself 
been guilty of certain misconduct. In South Africa the only 
forms of misconduct which will deprive a plaintiff of the right 
to a divorce are : (1) Adultery on the part of the plaintiff; (2) 
condonation or (3) connivance. In England there is a fourth, 
namely, conduct on the part of the plaintiff conducing to the 
defendant's adultery. This last-mentioned disqualification arises 
from sec. 31 of the Divorce Act of 1857. Its history is traced 
by Mr. Justice Jeune, Judge President of the Court for Divorce 
and Matrimonial Causes, in Symons v. Symona (1897, Probate 
Division, 175 and 176). It is not, however, a ground for refusal 
of divorce in South Africa. See the remarks of the Chief 
Justice of the Cape in Hosier v. Hosier (6 Shiel, 415), and I only 
mention it here lest too much stress might be laid on English 
cases which relate to this English disqualification. 
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In this case there is no question raised nor is there any 
evidence to show that the plaintiff was himself guilty of adultery 
or condoned his wife's misconduct. The only question that the 
Court has to decide is this : Was the plaintiff guilty of conniving 
at his wife's adultery by going out and leaving his wife and the 
two men in the room as already described ? We labour under 
the disadvantage of not having access to the old ecclesiastical 
reports of Haggard and others, more especially in not having 
the report of the case of PhiUips v. PhiUipa (10 Jurist, 829), the 
leading case on this subject, where the whole question is discussed 
and all the authorities cited and reviewed; but the principle 
deduced by the Court as applicable to that case is, that where 
there is no corrupt intention proved on the part of the husband, 
he is not barred from his remedy. See Bishop on Divorce, 
vol. 2, sec. 6, n. 3. 

There are many cases during the last fifty years to which I 
have been able to refer, in which connivance has been pleaded as 
a bar to relief, but so far as I have been able to ascertain, in only 
three cases has that plea been successful. These cases are Oippa 
V. Gippa (33 L.J., P. & M. 161), where the plaintiff's wife having 
committed adultery and the husband having brought an action for 
divorce and damages against the wife and the adulterer, the 
plaintiff allowed judgment to go against him in consideration of 
the pajrment of a certain sum agreed upon between him and 
the adulterer. The wife afterwards was guilty of fresh acts of 
adultery with the same man, and the House of Lords held that 
the husband wcw not entitled to a divorce founded on these 
fresh acts. I would remark with regaurd to this case that the 
reasons given in the House of Lords by the different Law Lords 
are not based on the same principles. In AUen v. AUen (30 L.J., 
P. & M. Vi) the downfall of the wife was brought about by a 
conspiracy between the husband and the seducer. In Baylis v. 
Baylis (36 L.J., P. & M. 89), the jury found that the downfall 
of the wife was occasioned by the wilful separation of the 
husband from her, and by his placing her in a position where he 
must have been aware that in the ordinary course of things her 
downfall would take place, in fact that he wished her fall in 
order to get rid of her. 
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The matter is quite different where a husband, having good 
grounds for suspecting the fidelity of his wife, watches her. In 
Sugg V. 8ugg (31 L.J., P. & M. 43), Sir Creswell Creswell 
says : " In a case of this sort where you have a woman leading 
an abandoned life, you must get evidence of her guilt before you 
can found a suit upon it. If a husband believing his wife to be 
chaste were to attempt in any way to place her in a situation 
where she would be likely to fall, if he were to induce a man 
to set about to seduce and defile her, nothing would be more base 
and detestable than such conduct or more dangerous to society. 
But it is a very different thing to obtain evidence against a 
woman who is living as an abandoned prostitute." Lord 
Penzance, in 8t Paul v. St Paul (38 L. J., P. & M. 69), where he 
is dealing with the English Act, says : " The statute says conduce 
to the adultery, but in reflecting upon these words of the statute 
the conclusion at which I have arrived is this, that the legisla- 
ture did not mean that a husband should be deprived of his 
remedy if his conduct had conduced to any particular act of 
adultery after his wife's first fall from virtue, but that it meant 
that his remedy should be withheld from him if he had so acted 
as to bring about the fall of his wife or the loss of her virtue. 
What the legislature appears to me to be pointing at under the 
word adultery is the lapse from virtue of the wife,** and lower 
down, "it seems to me the neglect which is followed by a subse- 
quent act of adultery after the loss of virtue by the wife is not 
the neglect which the statute meant, it must be that neglect 
which conduced to the fall of the wife." In the quite recent 
New York case of Petter v. Petter (28 N.Y. Supp. 1067), it is laid 
down that a husband who permits his wife, after his suspicions 
are aroused, to carry out her manifest purpose of meeting one 
who proves to be her paramour, does not thereby prevent himself 
from obtaining a divorce under the New York Code which pro- 
vides that he shall not be entitled thereto when the offence was 
committed with the connivance of the husband. Bishop, in his 
work already referred to, vol. 2, sec. 9, lays down: "When a 
husband suspects his wife of infidelity to his bed, he may watch 
her and even leave opportunities open for her in order to obtain 
proof of her guilt; but, for this purpose, he must neither lay 
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temptations in her way, nor provide the opportnnities." " It is 
true/' remarks Lord Stow^xl, " a husband is not barred by a 
mere permission of opportunity for adultery . . . but it is one 
thing to permit and another to invite . . . that the husband is to 
contrive the meeting, that he is to invite the adulterer, then 
decamp and give him the opportunity, I do think amounts to 
legal prostitution." 

I am of opinion that the conduct of the plaintiff in the cir- 
cumstances of this case falls short of connivance, and I am 
further of opinion that what he did in leaving the room when 
he must have known that adultery would almost certainly follow, 
was a permission and not a providing of an opportunity of 
adultery, and the plaintiff should not be deprived of his remedy. 

Judgment for defendant 

Plaintiff's Attorneys : JSofAa & TiUey. 
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PARKER V. PARKER. 

1906. Jvly 20. Fawkes and Ward, J.J. 

ffutband and wife, — Domicile. — Divorce. 

A wife sued her husband for restitution of oonjugal rights fiuling 
which for divorce on the ground of malicious desertion. The 
husband had been sued edictally but did not appear, and his 
whereabouts were unknown. It appeared that his domicile of 
origin was the Cape Colony, but he had lived for a little while 
both before and after the war in this colony, ffeld^ that he had 
not acquired any domicile here and consequently the wife was not 
entitled to bring her action in this Court 

This was an action by the wife for reetitaiion of conjugal 
rights failing which for divorce, on the ground of malidoos 
desertion. 

The husband, whose whereabouts were unknown, had been 
sued by edictal citation but had not appeared. The evidence on 
behalf of the plaintiff was to the effect that the parties were 
married on the 7th December, 1896, at the English church at 
Booysens, a suburb of Johannesburg. After the marriage they 
resided for three or four months on the farm Helvetia, in the 
Lydenburg district, and then returned to Johannesburg, where 
they lived for some six months. A visit was paid to some 
friends in Colesberg, which lasted another six or seven months. 
On their return to Johannesburg they lived in the Masonic 
hotel, but had to leave after four months because the husband 
could not meet his hotel account. They then lived in a house 
lent them by a friend, when the plaintiff supported both her 
husband and herself by doing fancy work. Some time after 
the plaintiff left of her own accord and without obtaining her 
husband's permission, and took up her abode with her parents 
at Winburg. Shortly before the outbreak of the late war plain- 
tiff sent for her husband to come to Winburg; he came, and 
after some six weeks joined the Winburg commando and went 
O.B.0. '06. K 
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to the front Subsequently he was captured and sent to Ceylon 
as a prisoner of war. On his return from Ceylon he joined the 
plaintiff at Winburg, where she was then living and earning a 
livelihood by dressmaking. After three weeks had elapsed 
plaintiff gave him some money to go to Johannesburg in search 
oi employment. Defendant was a prospector ; his parents lived 
in Johannesburg but originally they came from Colesberg in 
the Cape Colony. The husband stayed away for eight months 
and then returned to Winburg when the parties had some 
disagreement and defendant left again, as he said, for Johan- 
nesburg. Some two years had now elapsed and plaintiff had 
not heard from him since he left Winburg. Before the war 
the plaintiff and defendant were living on a farm belonging 
to plaintiff^s father in the Winburg district, for which defendant 
paid about £12 per annum. 

BorckeTihagen, for the plaintiff 

Defendant in default 

Fawkes, J. : The plaintiff is only entitled to bring her action 
in this Court if her husband was domiciled here. Now the 
husband's domicile of origin seems to have been the Cape 
Colony. He may have acquired a domicile of choice in the 
Transvaal, but I am satisfied upon the evidence that he never 
acquired one here. The Court has to be careful in these oases, 
because the courts of the country where the husband is really 
domiciled might refuse to recognise the proceedings before this 
Court, and much as the Court may sympathise with the plaintiff 
it has no option but to refuse to grant the order asked for on 
the ground that it has no jurisdiction. 

Ward, J. : I concur. 
Plaintiff's Attorney : /. Oraig. 
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Ex PAETE JOUBERT. 

1906. July 20. Fawkes and Wabd, J.J. 

WUih. — Alteration of. — Povoer oj oowrU 

An application by a sorviving spouse for leave to alter the distribution 
of property under the mutual will of himself and his pr^eoeased 
spouse, refused. 

The petitioner in this case, who had been married in com- 
munity of property to his deceased wife, had made with her a 
joint will under which the children, who are minors, were to 
inherit all the immovable property, subject to the survivor's 
usufruct, the whole of the movable property being bequeathed 
to tiie survivor. At the date of the will the latter was almost as 
valuable as the immovable property but had since, in consequence 
of losses suffered during tiie war, very much depreciated in value. 
The immovable property consisted of three farms situated in the 
Harrismith district. The petitioner now asked the Court to con- 
firm a liquidation and distribution account which differed from 
the distribution as directed by the mutual will in the following 
respects : Instead of all three farms being awarded to the children 
they were to receive only two farms which were to become their 
absolute free and unencumbered property, not subject to the 
otherwise lifelong usufruct in favour of petitioner which he 
agreed to waive ; petitioner was prepared and undertook to give 
immediate transfer and to pay transfer duty bsA costs o£ transfer, 
the petitioner to use and occupy tiie farms for the benefit of the 
minors until their majority ; the third farm was to become the 
absolute property of the petitioner, who was also to acquire the 
movables in the estate, the petitioner undertaking to pay the 
debts and administration ezp^ases of the estate and also the suc- 
cession duty payable by the children. Owing to the altered 
circumstances since the late war the petitioner was not in a 
position to pay the debts and administration expenses and sucoes- 
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sion duty which he wished to do. If the provisions of the will 
had to be carried out, permission wotdd have to be obtained to 
either sell or mortgage some of the property bequeathed to the 
children to pay half the debts and administration expenses 
together with succession duty. Petitioner wished to assist his 
children and therefore proposed a liquidation and distribution of 
the estate in the manner above set forth. Petitioner had neither 
adiated under nor repudiated the mutual will pending this 
application to the court 

Hill, for petitioner: The proposed distribution was clearly 
favourable to the minors and the Court, taking that into considera- 
tion, had the power to sanction the alterations asked for. 

[Fawkes, J. : Why does your client not take his half share 
and then confer on the minors the advantages he now proposes ?] 

The children would then have to pay transfer duty and other 
charges. 

[Fawkes, J. : The court does not sit to sanction arrangements 
to enable people to avoid paying taxea] 

[Ward, J. : You are asking the Court to make a new will 
for you.] 

Petitioner did not want a new will (he wished the will to 
stand), but asked that the property be distributed in a manner 
different from that prescribed by the will 

[Ward, J. : If we made the order asked for tiie parties would 
not take under the will but under an arrangement sanctioned by 
the Court because certain of the parties were minors, but that 
would not relieve them from paying transfer duty and other 
charges.] 

Application refused. 

Attorney for petitioner : Q. A. HiU. 



•HIN* 
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BUKES V. THERON 

1905. JuIai 25. Fawkes and Ward, J.J. 

Negligence. — Lmo agenU — Damages. 

B^ a law agent, sued T in the magistrate's court for £2, 128. dd., for 
professional serrioes rendered. T admitted liability but counter- 
claimed £20 in respect of a military receipt for the amount and of 
the value of £30 — but which was reduced to bring the matter 
within the jurisdiction of the magistrate. The receipt had been 
given to T by an English officer on the 26th January, 1903, in 
respect of a horse, saddle and bridle with which, nearly two years 
previously, he had surrendered to the British during the late war. 
On the 27th January T handed the receipt to B to be sent to the 
Staff Officer of Receipts at Harrismith in support of a daim. B 
alleged that he wrote a letter on the 29th January forwarding the 
receipt, and produced a press copy of the letter. The letter how- 
ever was unregistered and the military authorities stated that 
they never received the same. B did not keep a copy of the 
receipt The magistrate found that B had acted negligently and 
gave judgment against him for the £20. Held^ on appeal, that 
the facts did not disclose negligence on the part of B and that the 
magistrate's decision must be reversed. 

The appellant sued the respondent in the court of the 
Resident Magistrate of Eroonstad for an amount of £2, 12s. 3d., 
being for work done by the appellant, a law agent practising in 
Eroonstad. The respondent admitted his indebtedness, but 
counterdaimed the sum of £20 in respect of a certain military 
receipt of the value of £30, but which was reduced to bring the 
matter within the jurisdiction of the magistrate. 

On the 27th January, 1903, respondent handed to appellant a 
military receipt lot £30 to be sent to the Staff Officer of Receipts 
at Harrismith. The receipt was given to respondent on the 26th 
January, 1903, by a certain Captain Craig in respect of a horse, 
saddle and bridle with which he had surrendered to the British 
during the late war. Respondent stated that he gave the receipt 
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to appellant for collection. Appellant stated that on the 29th 
January, 1903, he forwarded the receipt to the Staff Officer of 
Receipts at Harrismith and produced a press copy of the cover- 
ing letter. 

The magistrate found that the respondent had delivered the 
receipt to plaintiff for collection on the 27th January, 1903 ; 
that the plaintiff wrote the alleged covering letter to the Staff 
Officer of Receipts, but that th^re was no evidence to show that 
the receipt was inclosed within the letter or that the letter 
was duly posted or that it was registered. That plaintiff failed 
until the 14th September, 1903, to do anything further in respect 
to his instructions to collect the receipt, although his letter of the 
29th January had not been acknowledged ; and that ree^ndent 
never obtained the receipt again horn i^peUant 

The reascHis for the magirtrate's judgm^vt were in the 
following terms : — 

I found judgment for plaintiff in reooaFention for the sum of 
iC20 on the cotioterclaiBi, aod for plaintiff in oonventioii for the 
anMnmt of ooe^ admittedly due, £2^ 12fl. 3d^ and ordered the plaintiff 
to pay the costs, on the following grounds : (a) pkintifl^ as agent for 
defendant, receive for oolleotion a valuable docimient the property of 
defondant and is unaUe to return it ; (6) the {daintiff did not exercise, 
in dealing with the receipt handed him by defendant, Uie pr(^)er care 
and diligence in the matter which the def^idant was oititied to expect 
from his legal adviser, and thereby the defendant has suffBred the loss 
of his property valued at i&20 ; (c) Defendant admitted that the costs 
were due to plaintiff; (d) defendant^ succeeding on his counterclaim, is 
entitled to costs more especially as he was willing to pay the plaintiff's 
claim on delivery of the receipt, and expressed such willingness previous 
to issue of summons. 

Hertzog, for appellant 
A. Fischer, for respondent. 

Fawkes, J. : The respondent claimed in reeonv^iti(ui in the 
court below damages for the loss of a military receipt which he 
had handed the appellant with directions to forward it to the 
Staff Officer of Receipts at Harrismith in siq^port of a idaim. 
The magistrate found for the respondent on the ground that 
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there was no evidence that the appellant had eneloeed the 
receipt with the covering letter which he stated he had written 
and posted or that this letter had been actually posted, and that 
the appellant had not exercised proper care and diligence. 

The respondent raised the further point that the appellant 
was liable in damages for negligence, even if he did forward the 
receipt, in not having kept a copy and in not having registered 
the packet when he posted it. Hie appellant in his evid^ice 
stated that he forwarded the receipt with a covering letter to 
the military authorities at Harrismith, and he produced his 
press copy book which showed a press copy of this letter; that 
the letter was written was not disputed. The appellant could 
not positively swear that the letter with the receipt had actually 
been posted, but he believed that in the ordinary course of 
business this had been done. The military authorities were 
asked for the receipt and stated they had not got it. As a fact 
we know many receipts they had received had been lost, and I 
do not understand that they actually denied that they had 
received the receipt in question. 

The evidence of the appellant, which does not appear to have 
been questioned by the magistrate, raises, I think, the presump- 
tion that the covering letter with the document to which it 
refers was posted in accordance with the respondent's instruc- 
tions — and there is no evidence to rebut this presumption ; if it 
was posted the further presumption that it was received follows. 
Upon the question of negligence it must be borne in mind that 
there was nothing said and nothing in the receipt itself which 
would lead the appellant to suppose that it was a document of 
any great value. It was merely evidence in support of a claim ; 
it was signed and given to the respondent and was dated two 
days previous to its being handed the appellant, and related to a 
transaction which had occurred during the war two years pre- 
vious. There was no legal obligation upon the officer to give it, 
and presumably the motive which actuated him in signing the 
receipt after such a length of time would have led him to give 
another if the first miscarried; possibly a careful man would 
have kept a copy and have registered the postal packet in which 
the receipt was enclosed; but the question is whether this neg- 
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lect constitates such negligence as would entitle the respondent 
to damages for any loss which might be thereby occasioned. 
Having regard to the nature of the instrument and the circum- 
stances under which it was forwarded, I do not think there was 
any such negligence on the part of the appellant 

Mr. Bukes was asked to forward the document and he carried 
out his instructiona If the letter was lost in the post or by the 
military authorities, he cannot be held to have been so negligent 
as to be liable for damages. In any case the Court would have 
been compelled to send the case back to the magistrate to take 
some evidence to enable him to assess the damages. He seems 
to have assumed that the document was of the face value of 
£30, and based his judgment on that assumption. 

The magistrate's judgment on the claim in reconvention 
must be altered to one of absolution from the instance with 
costs here and in the court below. 



Ward, J. : I concur. To take the last point first, namely, the 
amount of damage suffered by the respondent. Before I could 
accept the amount fixed by the magistrate the case would have 
to be referred back to him to take evidence on the following 
points : (1) Whether the military authorities would accept receipts 
such as this one, which was given long after the transaction 
to which it relates, and (2) as to the amount in the pound paid in 
respect of receipts of this dass, assuming the authorities had 
accepted it In the view I take of this case, however, it is not 
necessary to fix the amount of damages. 

The facts are that the respondent brought his receipt to the 
appellant to send to the proper authoritiea It was an ordinary 
business transaction, and the presumption, until rebutted, is that 
the plaintiff carried out his instructions to write the letter, 
enclose the receipt and post it In support of this presumption 
the appellant produces the book containing a press copy of his 
letters, and on the date in question there is a copy of a letter 
transmitting the receipt Plaintiff further swears that he posted 
the letter. The only evidence to rebut this presumption is that 
some seven or eight months afterwards the military authorities 
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at Harrismith and Bloemfontein could not trace the receipt. 
This is altogether insufficient. 

As regards the negligence charged against the plaintiff by 
reason of his not keeping a copy of the receipt and not register- 
ing the letter, I do not think these omissions amounted to negli- 
gence under all the circumstances. In my opinion the magistrate's 
judgment awarding respondent £20 should be altered to one of 
absolution from the instance with costs here and in the court 
below. 

Appellant's Attorney : /. P. van Eyi ; Respondent's Attorney : 
C. /. Reitz. 



o.B.0. '05. I 
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Ex PAETB KRAUSE. 
1905. August 8. Fawkes and Waed, J.J. 
Advocate, — Admisiion, 

E, an English barrister, an advocate of the Supreme Court of the Cape 
Colony and of the High Court of the South African Republic, 
and thus entitled to admission as an advocate in the Orange River 
Colony, was convicted in England of an attempt to solicit to com- 
mit the crime of murder in respect of a person resident in the 
Transvaal, and served his sentence of imprisonm^it. As a conse- 
quence of his conviction E was disbarred by the benchers of his 
Inn in England. No action was, however, taken in the Cape 
Colony, and he remained an advocate of the Supreme Court there. 
On the 20th January, 1905, the benchers rejected his petition for 
reinstatement. E then applied to the Supreme Court of the 
Transvaal for admission as an advocate, which applicaticm was 
granted on the 8th May, 1905. He now applied for admission as 
an advocate of the High Court of the Orange River Colony, 
alleging that his aforementioned offsnce was of a political nature. 

Hddf that the presumption was that a person convicted of a crime is 
unfit for admission as an advocate, but that this presumption may 
be removed by the circumstances which led to the crime, and that 
the Court in exercising its discretion would consider chiefly the 
facts disclosed at the trial and their bearing on the man's moral 
character. Upon the facts of the case, the Court granted the ap- 
plication. 

This waa an application for admission to practice as an ad- 
vocate of the High Court. 

The petition set forth that the petitioner waa in 1898 called 
to the English Bar by the Honourable Society of the Middle 
Temple, that in the same year he was admitted and enrolled as 
an advocate of the High Court of the late South African Republic 
and was so enrolled at the date of annexation of the Transvaal by 
his Majesty's Qovermnent. In 1899 the petitioner was admitted 
as an advocate of the Supreme Court of the Cape of Qood Hope 
and was still enrolled as such. That on the 18th January, 1902, 
during the late Anglo-Boer war, and while detained as a prisoner 
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of war in London, the petitioner was convicted and sentenced to 
two years imprisonment for an attempt to solicit one Broeksma 
to murder one Foster, in consequence whereof he was disbarred 
by the benchers of the Middle Temple. That the petitioner's 
offence was of a political nature, and that in giving the instruc- 
tions contained in the two Id^ters on which the indictment against 
him was based and upon which he was convicted, he was 
actuated by motives of patriotism and love for his country, and 
of solicitude for the safety and honour of his countrymen. 

On the 20th January, 1905, the benchers of the Middle 
Temple had rejected a petition for reinstatement as a member of 
that honourable society. On the 8th May, 1905, the petitioner 
had been admitted as an advocate of the Supreme Court of the 
Transvaal. 

Hertzog, for the petitioner. 

Our. adv. wZt. 

Fawkes, J. : The petitioner prays for admission as an advocate 
of this Court under section 11, sub-section (a) of Ordinance 
4 of 1902. Having been admitted as an advocate of the Supreme 
Court of the Cape of Qood Hope there is no doubt as to his 
possessing the necessary qualification, but a question is raised 
(by facts set out in the petition itself) whether Dr. Erause is a 
fit and proper person to be admitted to practise as a barrister, 
and we therefore thought it right to reserve our decision. 

The admission of practitioners who possess the necessary 
qualifications is left to the discretion of the Court, which must 
be satisfied that the applicant's character is not such as would 
unfit him for the discharge of the duties and responsibilities of 
an advocate. Notice of the application as required by the rules 
has been given to the Attomey-Qeneral, and as the Attorney- 
Qeneral has not appeared we may take it that no opposition is 
raised to Dr. Erause being admitted as an advocate of this Court. 

Dr. Erause, who was a member of the English Bar as well as 
that of the Cape, was living during the latter end of the war 
under parole in England and, in consequence of a certain letter 
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he wrote while in &:vgl<^d to a peraou in the Transvaal, he was 
indicted in England for the erime of attempting to solicit a 
murder and was convicted and sentenced. Upon this conviction 
the benchers of his Inn, the Middle Temple, disbarred him. He 
has applied to be reinstated by his Inn and they have refused to 
reconsider their decision. No action, however, was taken at tl^ 
Cape upon this conviction and he rem^dns at the present moment 
a member of the Bair of its Supreme C!ourt. In addition he has 
also been lately adpiitted as ^ advocate of the Supreme Court 
of the Transvaal, and wa have had the advantage of perusing the 
judgofients given by the judges, which explain their reasons for 
admitting him notwithstanding this conviction. This Court is no 
longer subject to. an appeal to that o| the Transvaal and we cau- 
not therefore avoid our responsibility by holding that a. decision 
of that court is binding upon us, but I need not say that any 
decision of the Supreme Court of the Transvaal must have the 
greatest possible weight when the point to be decided is, as in 
the present matter, identical. Again, I cannot help being sensible 
of the ridiculous anomaly we should create by refusing admission 
on the ground of unfitness of character to a person who is con- 
sidered fit to practise as a barrister, and is entitled so to {vactise, 
both in the Transvaal and at the Cape of Qood Hope. Still we 
are bound to exercise our discretion on the merits, and as the 
matter is of considerable importance we should give the reasons 
for our decision. 

The onty question which arises is whether the applicant by 
re6U9on of the acts which led to his conviction is rendered unfit for 
admission as an advocate. The presumption is that a person 
convicted of a crime is unfit for admission as an advocate, but 
this presumption may be removed by the circumstances whidi 
led to the crime, and in exercising our discretion we are not so 
much concerned with the conviction itself as with the facts dis- 
closed at the trial, and the extent to which they afiect the man's 
moral character. It is easy to imagine cases where a man con- 
victed of a crime returns to the world, having expiated his ofience 
by suffering the penalty, with no such taint on his moral diaracter 
as would unfit him from pursuing an honourable profession. 

Dr. Erause was convicted of a very serious mme, he has paid 
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th^ penalty, and it ia neadleee for me to comment upon an act 
whieh every dispassionate person mnst condemn, and which no 
doubt Dr. Eranse now seriously regrets. Unhappily war was 
then raging and Dr. Krause, who had been nnde a prisons, read 
suggestions made in a newspaper article written by a Mr. Foster 
in Johannesburg that the Boers who remluned in the fi«ld should 
be treated as bandits and robbers and not as belligerents and 
should be tried and shot when captured, and upon this he wrote 
the letter whieh formed the sulgect matter of the indictment. 

In judging how far Dr. Krauset's diaracter for honesty and 
uprightness^ which is so necessary in the advocate, has been 
destroyed by the act which led to his conviction^ I think we 
should take into coi«Bideration the motive which actuated him 
and the intense exd^^ement and the storms of violent psAdons 
which the war had raised, and whioh, unhappily, accompany every 
national encounter. Dr. Erause had no personal feeling against 
Mr. Foster nor had he any private interest in his destruction. 
^is conduct, which cannot be too severely condemned, was due 
to a notion that he was assisting his country in the struggle for 
theix freedomi, and it was the outcome of passionate excitement 
oeeasicmed by the war ; that, happily, is a thi^g of the past, never 
I believe and trust, to recur. 

I do not wish to express any opinion upon the point raised 
in the petition that the crime waa of a political nature. I prefer 
to bcM9e my decision on the bearing that the facts proved at the 
trial have as to the moral character of the petitioner. These 
facts do not, % think, disclose motives of a mean, sordid or per- 
sonal nature* The letter was written in time of intense excite- 
ment caused by a national war, and the writer was provoked by 
a violent and intemperate newspaper article. 

I agree with the opinion expressed by the judges in the 
Transvaal that the circumstances do not call upon us to debar 
the petitioner from following here the honourable profession of 
whieh he is still a member in the Cape of Qood Hope. 

Wabd^ J.: This is a petition which came before us on 
Tuesday last, for the admission of the applicant to practise as an 
advocate of this Coitrt. The second paragraph of the petition 
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states that the petitioner was admitted as an advocate of the 
Snpreme Conrt of the Cape Colony and still stands enrolled as 
such. If this were all the case would present no difficulty, as it 
is expressly provided by Ordinance 4 of 1902 that advocates of 
the Supreme Court of the Cape Colony are eligible for admission 
to practice as advocates of this Court. The fourth paragraph of 
the petition, however, sets out that in 1902 the petitioner was 
convicted in London of an attempt to solicit to murder, and 
sentenced to two years imprisonment, and that in consequence of 
this conviction he was disbarred by the benchers of the Middle 
Temple, of which Inn he was a member and that they have re- 
fused to remove the bar although the petitioner has applied to 
them to do so during the present year. It is further stated in 
the petition that in May last the Supreme Court of the Transvaal 
admitted the petitioner to practise as an advocate of that court 
This, as appears from the judgment of the court, was done after 
consideration of all the facts of the case. We have therefore two 
authorities, whose opinions are entitled to the greatest weight, 
arriving at opposite conclusions with regard to this case. In 
cases of this kind, where this Court has to exercise a discretion, I 
need hardly say that it must do so on the facts and that it is not 
open to us to blindly adopt the decision either of the benchers of 
the Middle Temple or of the Supreme Court of the Transvaal. 
When so eminent authorities differ the decision may not be an 
easy one ; still we must decide according to our light whatever 
the consequences of that decision may be. And I think it con- 
venient at the outset to define the attitude the Court should take 
up when persons already admitted as practitioners in this Court 
have been convicted of a crime. 

In my opinion not every conviction is a ground for disbar- 
ment or striking off the roll or refusal of admission. On the 
contrary, it is the duty of the Court to investigate the nature of 
the crime, and the circumstances of its commission and, unless 
satisfied that these render the person convicted unfit to become 
or remain a member of the legal profession, it should not refute 
admission, disbar or strike off the rolls as the case may be. It 
appears to me that this is the sole test that we have to apply, 
and we must investigate the proceedings at the criminal trial. 
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not for the purpose of criticising those proceedings but to satisfy 
ourselves as to the nature and circumstances of the crime. One 
hundred years ago it meant social ostracism not to send a 
challenge in certain circumstances while the sending such a 
challenge was a serious crime. Lord Mansfield after sentencing 
a member of parliament for such an offence consoled the prisoner, 
who was bewailing his fate, by observing : " many good men have 
done as you have done"; in such a case I do not think we should 
disbar. Numerous cases are also found in the books dealing 
with this matter. In Re a solicitor (61 L.T. 842), Baron Pollock 
says, '' the mere conviction is not binding upon the court in a 
case of this kind, but the court can and may and ought to enter 
upon and weigh all the facts of the case, including any extenuat- 
ing circumstances that exist in favour of the solicitor," and Lord 
Justice Lopes in Re Wease (69 L.T. 522) says, "it is perfectly 
dear that the mere fact that a person has been convicted of a 
criminal offence does not make it imperative on the court to 
strike him off the roll. There are criminal offences and criminal 
offences. For instances we can imagine an assault of such a 
disgraceful character that it would make it incumbent on the 
court to strike the attorney off therroll, on the other hand one 
can imagine an assault arising to some extent out of a quarrel of 
a much less serious character, where in all probability the court 
would not think it its duty to interfere. Again there are libels 
and libels, some of which would compel the court to act under 
its ample powers, others where the court would hesitate before it 
so acted." 

This being the attitude the C!ourt should take up in such 
matters, the question is, How should we decide this application, 
having regard to all the circumstances of the case ? Unfortun- 
ately a report of the criminal proceedings has not been put in, 
nor have we any report of what took place before the benchers 
when the petitioner was disbarred. As a rule this would be 
necessary, but in view of the full statement of the facts in the 
various judgments delivered by the learned judges in the Trans- 
vaal, I do not think there is any impropriety in accepting the 
facts as stated therein and in this way obviating the delay in- 
volved in obtaining the reports referred to. 
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Shortly, the facts seem to be that a Mr. IXcraglas Foster, 
formerly legal adviser to Lord Roberts, but who in 1902 was Mt- 
ing as correspondent to a London newspaper, advocated in his 
communications to the paper in question that the Boer forces 
still in the field should no longer be recognised as belligerents, 
but should be treated as bandits and robbers and, when captured, 
shot The petitioner, then a Boer prisoner of war in London, to 
whom Mr. Foster was but slightly known, read these communi- 
cations and was naturally enough stung by the harshness, not to 
call it by a worse name, of the policy advocated by Foster. He 
wrote the following letter to a friend : — 

*^ I enclose herewith cutting from the Pall Mall OazeUCy being a 
letter written by . . . yon know the man. It is your duty to inform 
our people of this, so that they can deal with him in a lawful manner, 
and either shoot him or make him harmless. He is doing the cause 
a great deal of harm, and is nothing more than a common criminal 
publicly inciting to murder." 

This was followed up by two letters to the same effect. Upon 
these letters the petitioner was indicted for attempting to solicit 
the commission of murder and found guilty. It is not the pro- 
vince of this Court, and would indeed be an impertinence on its 
part, to criticise that verdict All that we have to do is to en- 
deavour to ascertain whether the letter in question shows such 
a moral turpitude (to use the language of an American Code) as 
to render him unfit to be admitted as an advocate. 

Taking into account the provocation received, the circum- 
stances in which the petitioner an4 his friends were situated at 
the time, the spirit of bitterness which was abroad and the other 
circumstances already referred to by the learned Chief JusHcb 
of the Transvaal and my learned brother, I cannot bring myself 
to believe that they do. Two circumstances render it easier for 
me to arrive at this decision. The first is that no steps have 
been taken to have the petitioner disbarred at the Cape, and tiie 
second that no opposition has been made to his admission here, 
although notice of the application has been served upon the 
Attomey-Qeneral as head of and representing the Bar of this 
colony. 

Considerable stress seems to have been laid upon the political 
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character of the petitioner's offence when his application was 
before the Supreme Conrt of the Transvaal. I wish to guard 
myself against being supposed to proceed upon that ground, and 
for two reasons ; first, because I am very doubtful whether the 
offence of the petitioner can be brought within any of the mean- 
ings of the ambiguous expression "political offence," and secondly, 
because I do not think it advisable for a court of law to draw 
distinctions between political and other offences. That no such 
distinction can be made seems to me to be clear from van Zyl's 
Judicial Practice (2nd ed. 757), from which it appears that an 
attorney was struck off the rolls of the Supreme Conrt of the 
Cape Colony in 1900 and another in 1901 for high treason, 
which is clearly a political offence. From the Cape Times Law 
Reports it also appears that two more attorneys were suspended 
in 1902 for the same offence. 

In my opinion it is not expedient to lay down any rule as 
to the class of offence which would be a bar to admission be- 
yond this, that the circumstances must not display such moral 
turpitude as would render the person convicted in the opinion 
of the Court unfit to be admitted to the ranks of so honourable 
a profession as that of advocate. 

The petitioner was admitted 

Attorney for Petitioner : /. W. 0. Steyn. 



O.B.O. '05. M 
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HUMPHRIES & LAMMAS v. THE TOWN 
COUNCIL OF BLOEMFONTEIN. 

1905. August 10, Fawkes and Ward, JJ. 

MtMvApality, — Eoffpropriatian* — Ordinance 21 of 1904. — L<mv 1 of 
1899.— Proc^flwno^ton 11 of 1902. 

By Ordinance 21 of 1904 the defendants were empowered, subject to 
payment of compensation, to expropriate land or any rights in 
respect thereof in Bloemfontein for the purpose of carrying out the 
works necessary for or incidental to the widening, straightening 
and bridging of the watercourse running through the city. De- 
fendants accordingly expropriated certain portion of an erf belong- 
ing to plaintiff. PlaintifEi claimed that a larger portion had been 
expropriated than was necessary for the proposed works, and 
prayed for the expropriation to be set aside and for an interdict 
restraining defendants from interfering further with their land, 
and damages. The city engineer in his evidence stated that the 
expropriation was absolutely necessary. HM^ that the Oourt was 
bound to give effect to the clear meaning of the Ordinance. That 
unless plaintifiis could show that the city engineer's evidenoe was 
not given as a bond fide opini<Hi and that the land was in reality 
not required, they could not succeed. Judgment was given for 
defendants. 

In consequence of a flood which took place in Bloemfontein 
early in 1904, it was decided to enlarge the watercourse running 
through the city. To be able to effectually accomplish this object 
Ordinance 21 of 1904 was passed, which provided, vater alia, 
that the Town Council should have the power, subject to 
payment of compensation, to expropriate land or any rights in 
respect thereof for the purpose of carrying out the works 
necessary for or incidental to the widening, straightening and 
bridging of the watercourse. 

On the 14th October, 1904, defendants, by a notice in the 
Oazette, purporting to act under the provisions of Ordinance 21 
of 1904, Law 1 of 1899 and Proclamation 11 of 1902, expropriated 
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certain erf in Donglas Street belonging to plaintiffs, for the 
purpose of the alteration of the Bloemspruit and the carrying 
ont of the works necessary for or incidental to the widening, 
straightening and bridging of the watercourse. 

Plaintiffs alleged that the whole erf in question was not 
necessary for the purposes mentioned, admitting however that 
200 feet would be necessary ; that they had protested against 
this expropriation ; and maintained that the expropriation had 
been wrongfully and unlawfully done. In consequence whereof 
plaintiff claimed an order (a) declaring the plaintiffs entitled to 
the full and free ownership and possession of the piece of land 
forming part of erf No. 15, Douglas Street ; (6) declaring the 
expropriation by defendants null and void ; (c) restraining de- 
fendants from further interfering with plaintiffs' rights to the 
land ; (d) ordering defendants to pay £100 damages and costs. 
The defendants pleaded a general denial 

The position of the piece of ground in dispute can be more 
easily indicated by referring to the accompanying sketch. The 
figure ABHG represents plaintiff's property, and ABEF 
the portion expropriated. Plaintifb admitted the necessity of 
expropriating DCEF, which includes 100 feet for the new 
waterway and a street of 50 feet on either side, but claimed that 
the figure A B C D was not necessary or incidental to the widen- 
ing, straightening or bridging of the watercourse. 

The city engineer stated in his evidence that it was absolutely 
necessary for the purpose of carrying out the scheme to expro- 
priate the ground in dispute ; the old spruit had to be filled up 
or else it could not be properly drained. The purposes for which 
the expropriation of the ground in question was necessary were, 
drainage, sanitary reasons and as a depositing site. It also ap- 
peared that the plaintiffs had offered to fill up the old spruit or 
to allow the Town Council to do so at their expense. 

Hertzog, for plaintiffs : In order to entitle the municipality 
to the ground it must be expropriated so as to be iri ueu publico 
and pro bono publico and it must not be destined to come in 
patrimonio fid. Even if this expropriation were for public use 
it must be shown to be necessary to the extent to which expro- 
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priation had taken place; and with reference to extent, if half an 
erf was sufficient they could not take the whole ; if the right of 
using were sufficient they could not take the ownership. See 
Ordinance 21 of 1904, Proclamation 11 of 1902 and Law 1 of 
1899. Sec. 8 of Ordinance 21 of 1904 gave the right to expro- 
priate land or rights in respect thereof. Public benefit did not 
include adornment, e.^., for parks. It did not appear that the 
ground was wanted for the public good but for private municipal 
purposes. The powers of the council were limited by Ordinance 
35 of 1903 which would have met the difficulties raised by the 
defence, but this ordinance did not apply, as expropriation took 
place under the special ordinance. Defendants were bound to 
exhaust their other rights before resorting to expropriation. 
Grotius, dejure Belli ac Pads, lib 2, cap. 2, sec. 6 (Whewells 
translation), ib. lib 2, cap. 14, sec. 7 ; Bynkershoek, Qtiaest. Jur. 
Pub., lib 2, cap. 15 ; Maxwell, Interpretation oj Statutes (3rd ed* 
pp. 399, 419); Herron v. The Rathmines & Raihgar Improvements 
Commissioners ([1892] A.C. 498) ; Handworterbuch der Stoats 
Wissenschaften, vol. 3, p. 621, stib voce Enteignungsrecht; 
Maxwell, Interpretation of Statutes, chapter 3, p. 112. 

[Fawkes, J. : See Sedgwick v. Suburban and Metropolitan 
Railway (7 S.C. 328).] 

A. Fischer, for defendants : Bynkersboek and Grotius did not 
lay down law but rather preached morality. See MacDorudd v. 
District Engineer of the Midland and North Eastern Railway 
(7 S.C. 290); Landmxirk v. van der Walt (3 S.C. 300); OiUeU v. 
Colonial Oovemment (14 S.C. 185). 

Cur. adv. vult 



Fawkes, J. : The plaintiffs claim that they are entitled to the 
free ownership of a piece of land at present forming part of erf 
No. 15, Douglas Street, which has been expropriated by the de- 
fendants under the powers given by Ordinance 21 of 1904, and ask 
for an order declaring the expropriation null and void and an 
interdict restraining defendants from further interfering with 
plaintiffs' right to the land in question, and damages. 
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In 1904 a great disaster in the shape of a flood occurred in 
Bloemfontein, causing serious loss to life and property, and as 
this disaster was attributed to the insufficiency of the natural 
spruit to carry off a heavy rain the Town Council proposed to 
undertake extensive works in connection with the old spruit to 
prevent a repetition of this catastrophe. With this object they 
approached the Government and the Ordinance, Na 21 of 1904, 
was enacted. The preamble recites that it is necessary in the 
interests of the city of Bloemf ontein that extensive works should 
forthwith be undertaken in connection with the watercourse 
known as Bloemspruit traversing the said city. Section 1 provides 
for the raising of a loan for the purpose of carrying out the 
works necessary for and incidental to the widening, straightening 
and bridging of the watercourse running through the city of 
Bloemfontein, etc., and section 8 provides inter alia that the 
said municipality . . . are empowered, subject to the payment of 
compensation, to expropriate land or any rights in respect thereof 
for any of the purposes mentioned in the above section of the 
ordinance, and thereupon all rights of occupation in respect of 
the said land shall cease and determine. The section further 
applies mutatis mutandis the provisions of Law 1 of 1899, as 
amended by Proclamation 11 of 1902, in respect of land expro- 
priated in terms of this section. 

Mr. Hertzog, on behalf of the plaintiffs, urged (1) that the 
land in question was not necessary for or incidental to the 
purposes described in section 1 ; (2) that as the plaintiffs had 
offered to allow the defendants to occupy and use and alter the 
character of the ground in any manner necessary for the under- 
taking and to pay the cost of the alteration it was not necessary 
ioT the defendants to expropriate; as they could effect the 
necessary object in a manner less burdensome to the owner of the 
soil than by expropriation, they were bound to resort to the 
remedy least injurious to the plaintiffs, and he cited Grotius and 
other great authorities of the past who laid down the ethical 
doctrine that private persons should not be deprived of their 
property except when it was necessary for the public good, and 
also Maxwell on the Interpretation of Statutes, to show that 
when interpreting the wording of an enactment which appeared 
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doubtful the court would assume the law-giver was acting upon 
the above doctrine, and would construe the loss strictly in the 
manner least burdensome to the private owner. We entirely 
agree with his proposition, but if the language and intention of 
the statute is clear we are bound to give effect to it. 

Now the ordinance provides that any property required for 
the purpose of carrying out the works necessary for or incidental 
to the widening, straightening ... of the watercourse may be 
expropriated. Mr. Hertzog, however, argues that it becomes 
unnecessary if the work can be carried out by other means than 
by expropriation, as in the present case where the site is not 
permanently required and where the owner is willing either to 
efiect or pay for the necessary alteration of its surface. We 
think the words " necessary or incidental to " refer to what was 
required to effectually carry out the large operations the under- 
taking entailed, and is not confined to what was merely required 
for the site. With reference to the other objection, that having 
regard to the offer of the plaintiffs no expropriation was neces- 
sary, it is obvious that no large scheme necessitating the entering 
upon and occupying of private property is possible vrithout 
powers of expropriation being obtained, otherwise any single 
proprietor could defeat the scheme ; the power is given on the 
assumption that private owners would be unwilling to meet the 
promoters on reasonable terms. The question is not whether the 
defendants should or need have exercised their powers, but 
whether they had power to expropriate. The expropriation is 
effected under the provisions of the law by the fact of publication 
in the Gazette, and thereupon by sub-section 1 of section 8 of the 
ordinance all rights of occupation of the said lands cease and 
determine, and by section 6 of Proclamation 11 of 1902, from the 
date of expropriation the public body on whose behalf the 
property was expropriated is placed in the position of registered 
owner. The procedure and powers given under the Ordinance 
seem dear, and we should have to import provisions into the law 
in order to hold that the defendants, before acting on their 
powers, must ascertain if private owners will voluntarily give 
them what they require. 

The case therefore depends on whether the defendants had as 
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a fact to acquire poBsessimi of the land in dispute for the purpose 
of carrying out the works necessary for or incidental to the 
widening, straightening and bridging of the watercourse running 
through the city. If its acquisition was unnecessary for the 
purpose or merely a convenience to effect a saving, I think 
they would not be entitled to exjnropriate. We have had upon 
this point the expert evidence of the city engineer, upon whose 
opinion the scheme was adopted and who also worked out the 
details and prepared the plans, and at the request of the parties 
we have viewed the locality. The land in question originally 
formed part of erf No. 15, in Douglas Street, extending from 
Douglas Street on the south to the centre of the bed of the 
old spruit. The new cut of the spruit with the 50 feet road 
on either side divides the erf, and the whole of the erf with 
the exception of the portion between Douglas Street and the 
boundary of the new 50 feet road lying to the south of the 
new spruit was expropriated by the notice the defendants 
gazetted The plaintiffs raise no objeciion to the expropriation 
of the portion upon which the new spruit and the two adjoining 
roads are constructed, but they claim that this portion embraces 
the entire project, and that the portion of their land lying to the 
north and bounded by the middle line of the bed of the old 
spruit cannot be necessarily required for its completion. It 
should be borne in mind that the defendants were undertaking, 
in place of the natural storm drainage, to construct an artificial 
water-ooTurse to carry off the storm water, not only from the 
catchment area above the town, but the surface water from the 
town which had its natural fall into the old spruit, and if 
through faulty design or construction their works failed in the 
latter respect and damage in consequence was caused to neigh- 
bouring property, a question of their liability for a misfeasance 
might arise. Again, if in consequence of their operations injury 
was directly caused to adjacent property, actions might be 
brought and injunctions sought; and surely if it was apparent 
that the waterway necessary to drain the catchment area above 
the town must be at such a level as to necessitate sites beyond 
the actual cut and embankment roads being filled in to prevent 
their being flooded, they would have to see this done or risk the 
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oonsequencee. Farther, if the actual embankment was the caose 
which necessitated the land being levelled up, would not this 
form part of the undertaking, or at all events be incidental to 
it? 

Mr. Hertzog asks us to draw a distinction between the por- 
tion which actually formed the old bed of the spruit and the 
26 or 27 feet lying between the old bed and the new embank- 
ment road. The evidence of the city engineer is that it would 
be practically impossible to drain this old bed which is 2 ft. 6 in. 
lower than the corresponding level of the new channel It must 
be filled in or it would remain a stagnant pond, and the result 
of filling it in, owing to the new levels to which the ground above 
and below this property are raised, is that the piece of ground 
between the bed and the road must also be slightly raised to 
avoid water collecting. We have, therefore, the evidence of the 
city engineer, who is responsible for the work, that the expro- 
priation is necessary for the undertaking, and he has given as 
the reasons for his opinion : the levelling required to avoid flood- 
ing, the insanitary conditions which might otherwise result, the 
necessity for the site to dump material coming from the new 
cutting. 

In deciding what is necessary within the meaning of the 
section it is important to bear in mind the nature of the evidence 
upon which the Court will base its decision, and in this connec- 
tion I will refer to some English decisions. The leading case is 
Stockton and Darlington Railway Co. v. Broum (9 H.L. 246). 
In this case a railway company proposed to take certain land 
belonging to a lunatic. The Lords Justices, acting on behalf of 
the lunatic, appointed Mr. Hawkshaw, an eminent railway engi- 
neer, to report on the necessity of taking the lunatic's land. He 
reported that it was not necessary to take the whole of the land 
lying on the north side of the railway, because some of the 
purposes to which the railway company proposed to apply that 
land would be equally served by the land on the south side of 
the railway. The Lords Justices issued an order that the land 
of the lunatic was only to be taken in terms of Mr. Hawkshaw's 
report. Against this order the Railway Company appealed to 
the House of Lords, who reversed the decision of the Lords 
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Justices. Lord Campbell says in the course of his judgment : 
" I think a mistake has been committed in requiring the ap- 
pellants to consent to the arrangements and terms specified in 
Mr. HawkshaVs report. All the land claimed by the appellants 
is asserted to be necessary for their purposes, and competent 
witnesses swear that it is necessary. Mr. Hawkshaw, the expert 
appointed by the Lords Justices, is of a different opinion. If it 
had been proved that the company was acting maid fide and 
trjdng under the powers of the Act of Parliament to get pos- 
session of lands of Brown which were to be applied to other and 
different purposes, I think the court would have been justified 
in interfering by injunction; but of this charge against the 
appellants I can find no sufficient evidence, and while acting 
hand fide they must be considered as the proper judges of the 
portion of the land that is required for purposes that are 
legitimate." Lord Cbakworth, further down, observes : '* In such 
cases the legislature, having provided what it considers sufficient 
means for securing adequate compensation to the owner of the 
land, leaves it to those interested in the undertaking to say to 
what extent it will be useful to them to exercise their statutable 
power& This principle is founded on good sense, and has been 
sanctioned by authority in more than one decided case." 

This case was commented upon in the case Kemp v. Souih 
Eastern Railway Co. (41 L. J., Ch. 404), in which the Lord Chan- 
cellor says: "There is one other point as to whether the land was 
required for the railway . . . there is sufficient evidence in the 
engineer's report He says that a goods station was intended, 
although the traffic did not yet demand it, and the amount taken 
appears to be reasonable. It was quite proper for the company, 
while their powers were still in force, to provide land for their 
present and proi^pective wants. It would have been different if 
there had been any case of fraud. What Vice-chancellor 
EiNDERSLBT decided in the case of Flower v. The London, 
Brighton and South Coast Railway (34 L.J., Ch. 540) was, that 
the mere ipse dixit of the engineer was not sufficient, he must 
point out h6w the land was required. It is most important that 
the principle in the Stockton and Darlington Railway Co. v. 
Brown, making the statement of the engineer of the company 
0.B.0, '06. N 
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OHiclasive, should be maintained, so as to save the court from 
a flood of affidavits with which it woold otherwise be deluged. 
Reference is also made to the two previous cases in the case of 
ErrvngUm v. Metropolitan Railway Co. (19 L.R., Oh. D 559). 
JlSSELL, M.B., says : '* The last objection was this, it is said they 
do not want the mines. As to that, the observations of Lord 
Cranworth in the Stockton and Darlington Railway Com- 
pany's case are of great value, and they fairly state the meaning 
of these Acts of Parliament. It is the company who are to be 
the judges of what they require unless they are not acting bond 
fide ; and the only evidence required is the opinion of the sur- 
veyor or engineer or other officer of the company, unless the 
other side can show that they are not acting bond fide. Now of 
course you may show want of bona fides in two ways. You may 
show it by proving that the lands are wanted for some collateral 
purpose as a fact, or you may show it by proving that the alleged 
purpose is so absurd under the circumstances that it cannot 
possibly be bond fide. As regards the first ground, there was an 
attempt made here, but it was unsupported by evidence. It was 
the belief of a gentleman without any facts and was not ad- 
missable in evidence at the trial of the cause ; that therefore must 
be put out of the case. The second ground is this : it is said you 
cannot want the minerals at all because you can be sufficiently 
protected by the 78th section. But the answer to that is very 
simple. The company are the judges whether they would rather 
have the mines now or wait until someone else begins to work 
them." 

In the same case, Brett, L J., says : " I think the cases of the 
Stockton and Darlington Railway Co. and Kemp v. SovMi 
Eaet&m Railway Co. intend to lay down precisely the same 
doctrine, for the Lord Chancellor in the latter case says it would 
be wrong to derogate in any way from the former case. The 
cases really mean this, that the opinion of the railway authorities 
is to be the governing matter as to whether the things are for 
the advantage of the railway, if that opinion is an opinion bond 
fide expressed and bond fide laid before the court. That seems 
to me to be the meaning of it.'' 

I would also refer to the following passage in the judgment 
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of Stirling, J., in the case of Lewis v. Weston-Super-Mare Local 
Board (58 UT., Ch. 45) : " Here the legislature is dealing with a 
public body charged with the performance of certain public 
duties. In the performance of those duties the interests of the 
public ought primarily to be regarded, and in such a case ' neces- 
sary' may well mean necessary for the efficient discharge of 
those duties in the way which is most for the benefit of the 
public In the natural course of things the sewer and water 
mains would generally be laid under streets and the legislature 
evidently contemplated that this would be the course adopted ; 
but if the public interest requires it, if the sewerage can be more 
efficiently removed or the water better conveyed by laying the 
sewers or mains in the lands of private persons, it seems reason- 
able that the board should be able to adopt such a course, and I 
think the power to do this was intended to be conferred. I 
think, therefore, that it is the duty of the surveyor to take all 
the circumstances of the case into consideration and to come to a 
conclusion as to the best course to be pursued and to report ac- 
cordingly, saying what is necessary to be done in order to carry 
into effect the scheme which commends itself to his judgment 
If the court finds that the surveyor has exercised his judgment 
and come to a conclusion in good faith, I apprehend that it ought 
not to interfere, although other courses by which the necessity 
for entering upon private lands might be avoided might be 
pointed out and may be admitted to be practicable, and even 
although engineers of greater eminence than the surveyor may 
come forward and say that they would themselves have reported 
in favour of the adoption of one of the alternative courses." 

With the exception of the last authority these cases apply to 
acts which give extraordinary powers to railway companies and 
other undertakings for gain; and adopting the principle laid 
down in these cases and in the judgment of Stirlino, J., we think 
that the evidence of the city engineer (supported as he is by the 
contractor's engineer) should be sufficient for defendants' case, 
unless the plaintiflb can show that it was not given as a bond 
fide opinion ; this they have not done. In these cases the powers 
given by parliament to railway companies have received a strict 
interpretation. If we thought the facts in this case would not 
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be covered by these decisioDS and it were necessary to seek a 
more liberal interpretation of the powers given by legislation of 
this sort, there are authorities which draw a distinction between 
undertakings for purposes of gain and public bodies effecting 
public improvements; see GaUoway v. The Corporation of 
London and tlie Metropolitan Railway Co, (LB. 1 English and 
Irish App. 34), followed in Quinton v. The Corporation of Bristol 
(43 LJ., Ch. 783). So far for English authorities. The same 
principle seems to have been adopted in Ma^Ikmald v. The Dis- 
trict Engineer of the North Eastern Railway (7 S.C. 290), where 
the Chief Justice in the course of his judgment says : " But if 
it is said the Government does not require this additional land 
for railway purposes it is quite possible an action may lie, but 
until it is proved, we have no right to assume the Government is 
merely pretending to exercise its rights under the Act which only 
authorises it to take private land for railway purposes when in 
fact it does not so require the land. It will be time enough for 
the appellant to complain when it is proved the Government is 
acting wrongfully." Again in Landma/rk v. van der Walt (3 
S.C. 300), the Chief Justice of the Cape Colony, in the course 
of his judgment, says : ** If the plaintiff could have jHroved that 
the property was not bond fide required for railway purposes, 
and that the railway department had expropriated this land for 
a sinister and ulterior purpose, there would be much force in 
Mr. Maasdorp^s contention." See also the case of Orvnibech v. 
Colonial Oovemment (10 Searle, 268). 

There will therefore be judgment for the defendants, with 
costs. 

Ward, J., concurred. 

Attorneys for plaintiffs: Botha & Titley ; Attorney for 
defendants : J. 0. Fraser, 
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POTGIETER V. GROENEWALD. 

1905. August 18. Fawkes and Ward, J. J. 

Donation, — Begint/nUion. 

A donation inUr vivos exceeding X500 in value which is accepted by 
the donee is valid as between the parties althoagh not registered. 

The plaintiff in this case was married in oommonity of 
property to Alida Maria Potgieter (bom Swart), and defendant 
had been married to a sister of plaintiff's wife. Defendant's wife 
died in July, 1901, intestate and without having had any issue. 
According to the liquidation and distribution account filed in the 
estate of defendant's late wife her brothers and sisters, amongst 
whom was the plaintiff's wife, were each entitled to £606, 12s. 2|d. 
as their ah intestato shares. Plaintiff now brought an action to 
recover the said amount from the defendant in his capacity as 
executor in the estate of his late wife. 

The defendant, who defended both in his official and private 
capacity, admitted that plaintiff was one of the db intestato heirs, 
but pleaded that he and his late wife had made a mutual will on 
the 9th July, 1883, whereunder, there being no children of their 
marriage, the defendant as survivor of them would have been 
the sole heir of his wife on her predeceasing him ; but the said 
will not having been signed and witnessed on one side of every 
leaf therof became and was treated as void. That the plaintiff 
and his wife, well knowing all the facts, on the 15th October, 
1902, duly renounced all their right to succeed db intestato to 
any inheritance out of the estate of defendant's late wife. In 
consideration of plaintiff and his wife so renouncing their rights 
defendant promised and did give to them the sum of £100, partly 
in cash and partly in value. Defendant also instituted a claim 
in reconvention for a discharge or receipt in terms of the deed of 
renunciation, which was in the following terms : 

We, Alida Maria Swart and Jurie J. Potgieter, married in com- 
munity of property, hereby declare to be acquainted with the contentv 
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of the will of our late sister, Johanna ICargaretha Susanna Swart^ and 
her spouse, Jacobus Hermanus Oroenewald, c^ the farm Jagmrsnut, 
disMct Heilbron. And being well aware that it was tiie desire c^ our 
aforesaid sister that her spouse aforesaid should remain in full pos- 
session oi the joint estate as heir. And also knowing that no e£foctcan 
be giren to her desire, beoause the aforesaid will cannot be acted upon, 
as the signature of the same is incomplete in certain respect, we out 
of love and respect tor our deceased sister aforesaid, and her spouse 
aforesaid, hereby declare to r«iounce any benefit or inheritance that 
might accrue to us from the estate as heirs ab ifUesiato <rf our said 
sister, the late Johanna Margaretha Susanna Swart^ and we hereby 
promise and bind ourselves to give and sign receipts for any in- 
heritance which may be awarded to us in the liquidation and distri- 
bution account to be framed, so that the executor of the estate shall 
not be bound to pay the same to us, but the same shall remain in 
possession c^ the said Jacobus Hermanus Oroenewald as his property. 
Thus done at Anniesvreugde on the 15th October, 1902L 

Alida Mabia Potgiitsb. 

j. j. potoikteb. 
As witness: 

J. L. MUBPHT. 

To'^this defence the plaintiff replied that on or about the 15th 
October, 1902, the defendant had paid plaintiff and his wife a 
visit on the farm Anniesvreugde and then and there told and 
represented to them that his late wife, Johanna Margaretha 
Susanna Groenewald (bom Swart), had left a last vnll and 
testament whereby defendant was sole heir, and that in conse- 
quence of the said will the heirs ah intestate, amongst them 
plaintiff's said wife, were excluded from any share in the in- 
heritance of his late wife. After making this representation con- 
cerning the will, the defendant handed the same or copy thereof 
to plaintiff to read in order that he might satisfy himself as to 
the truth of defendant's representations as above stated, which 
plaintiff did ; but neither plaintiff nor his wife noticed that any 
legal formalities were wanting, and defendant never in any way 
informed them of the fact that the will was defective in any 
formality or that no effect could be given to the same, but on the 
contrary, by his misrepresentations and othervrise made them 
believe that it was a good and valid testament After plaintiff 
had read the will defendant produced the deed of renunciation, 
but did not tell them the real nature of the document, saying 
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that the same contained nothing particular and that the only 
object which it was intended to serve was to facilitate the liqui- 
dation of the estate and to enable him to re-marry. Plaintiff and 
his wife relying on defendant's statements signed the docament 
without being acquainted with the contents thereof. Subse- 
quently it had been discovered that the will had been rejected by 
the Master, and the plaintiff became aware that the document he 
and his wife had signed was not in fact what had been represented 
to them. Plaintiff further alleged that the £100 was given as a 
present to his wife and without any reference to the signing of the 
deed of renunciation, and even if the facts as stated by defendant 
were true the deed of renunciation was in the nature of a dona- 
tion inter vivoe, and being for the sum of £606, 128. 2|d« was null 
and void for want of registration. 

The Court found as a fact that there had been no misrepresen- 
tation on the defendant's part, and that the deed of renunciation 
created a donation, consequently the question of the necessity of 
registration arose. 

Hertzog, for plaintiff, referred to Voet 89, 6, 15 ; 39, 5, 17 ; 
Sande, Opera Ornatia (definitiones) lib. 5, 1, 3. Moneys due in 
private capacity cannot be set off against money due in fiduciary 
capacity, Ziervogd v. van Zijl (5 E.D.C. 121); Eersteman, 
Woordenboek, sub. voce Compeneatie ; quoted Thorpe's Executor 
V. Thorpes Tutor (4 aC. 488). 

A. Fischer (with him de Jager\ for defendant. 



Owr. adv. vuU. 

Fawkis, J. : The plaintiff, who is married in community to 
defendant's deceased wife's sister, claims through his wife £600 
in the liquidation and distribution account in the intestate estate 
of defendant and his late wife. Against this the defendant sets 
up a document which was signed by the plaintiff and his wife, 
which renounces any interest they may have had in the estate, 
and to this the plaintiff replies that the document was obtained 
by fraud or misrepresentation, and that the signatories were 
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ignorant of its contents. There are other points of law raised 
by ooonsel for plaintiff upon the construction of the document 
with which I will deal later. 

After listening to the evidence which has been given at great 
length, there is little doubt in my mind that one or other of the 
parties has committed perjury. Putting aside the small dis- 
crepancies which we must expect from persons describing events 
which occurred as long back as two years, there is a direct 
conflict of evidence on important facts which must have been 
clearly impressed on the minds of the parties. It is common 
cause that the defendant lived some thirty years happily married 
in community with his deceased wife, that practically the whole 
of their fortune was amassed during their married life, that they 
made the joint will which has been produced, that the defendant's 
wife died during his captivity in India, and that on his return 
the wiU, which had been buried, was dug up and shown to his 
attorney, Mr. Luijt, who advised that it was invalid by reason of 
its being insufficiently signed. The Master has on this ground 
refused to admit it as a wilL 

The case has been argued on both sides on the assumption 
that the will was invalid, and we are not asked to decide that 
question. To meet the consequences of the defect in the will Mr. 
Luijt prepared documents for the signature of the defendant's 
sisters-in-law and advised the defendant to take these documents 
and explain their contents and the defect in the will to the sisters 
and obtain their signatures. With this object the defendant 
visited Mr. and Mrs. Fotgieter at their farm. The defendant 
therefore set out with the knowledge and on the advice of his 
attorney to obtain what was a very reasonable request, and it is 
difficult to understand, unless the defendant had reason to suspect 
his relatives, why he should fear the sisters would take advantage 
of a mistake in the will to deprive the husband of their late sister 
of property which was no family inheritance, but had been made 
by the defendant's own exertions. In considering which of the 
two stories is the more probable it is important to bear in mind 
that the defendant would (as Mr. Luijt undoubtedly did) adopt 
this view. On his arrival at Mr. Potgieter's farm house he states 
that before supper in the dining-room he explained the position 



Digitized by VjOOQ 16 



POTGIBTER V. GROENEWALD. 105 

to Mr. and Mrs. Potgieter, that he gave them the will and the 
document to read and he promised Mr& Potgieter £100 if she 
wonld sign, that Mrs. Potgieter consented, bat pat off the signing 
till after supper, that after supper they went to the room behind 
the curtain, where the will was again read aloud by the plaintiff 
and the £100 again promised, that they then returned to the 
front room, where Mr. and Mrs. Potgieter signed the document 
and Murphy signed as a witness. 

The plaintiff and his wife on the other hand deny that the 
object of defendant's visit was referred to, or the will and 
document produced before supper. They declare that the defend- 
ant before supper merely offered the £100 as a present without 
reference to the will (Mr. Hertzog urges this was done to prepare 
the way for the misrepresentation which the plaintiff says fol- 
lowed), and that after supper in the bedroom the defendant gare 
the will to plaintiff to read to Mrs. Potgieter, leading them to 
suppose it was valid; that he again added his promise of the 
gift of £100 to plaintiff to persuade her to sign the document, 
which he represented as required for his second marriage in 
order to save trouble and expense, there being a new Govern- 
ment; that he then in the dining-room produced the document 
carefully folded over, so that the contents could not be seen, and 
got them to sign their names at the foot, having misled them as 
to its purport and object. 

This would clearly disclose a carefully prepared fraud. Mr. 
Hertzog calls it misrepresentation, not necessarily fraud. If we 
are to believe the witnesses for the plaintiff it was a very serious 
fraud, and when fraud is set up it must be clearly proved. The 
plaintiff called two persons. Boos and Murphy, who were at the 
farm house on the night in question, to corroborate their story, 
but I am not satisfied that either of these witnesses was in a 
position to corroborate the evidence of plaintiff and his wife, that 
the object of defendant's visit was not explained to them before 
the supper, and I do not think their evidence is very satisfactory 
aer to what took place after supper. Every act and word done 
and uttered by the persons in the house that evening has been 
minutely examined and cross-examined, and counsel have suc- 
ceeded in bringing out many contradictions. As, however, the 
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witnesses are recalling their recollection of incidents which oc- 
curred two years previous, too much stress must not be laid on 
many of these contradictions. I think it safer in a case of this 
sort to rely rather on the broad features of the case. 

Some stress was laid by counsel on the fact that defendant 
produced similar documents upon which the plaintiff was asked 
to indorse the names of the other sisters, the contents of which 
he says were not shown him. If the defendant was in fact com- 
mitting this fraud it seems strange that he should for no serious 
reason run the extra risk of his fraud being discovered by the 
unnecessary production of additional papers. Now, persons who 
sign a document are presumed to know its contents, and in the 
present case where the person signing is an educated man who 
has been in the habit of assisting the person who proffered the 
document by reading to him letters and papers which he found 
difficult to read and understand himself, the presumption appears 
to me very strong that he would acquaint himself with the 
contents before signing or allowing his wife to sign, and I 
should have thought that his suspicions would have been aroused 
had he noticed, as he says he did, the paper held down folded 
so as to carefully conceal its contents at the moment he and 
his wife were asked to sign. Again, the reason which he says 
was assigned for requiring the signatures to the document I 
can hardly believe would convince a man of his evident intelli- 
gence. It seems strange again that he and his wife should show 
so little interest in their brother that they should not trouble to 
inquire who the lady was when he told them he was going to 
re-marry. 

Comparing the two accounts, the story of the Potgieters ap- 
pears to me to be full of improbability, while that of the defend- 
ant only carries out what he had been instructed to do by his 
attorney, with the mere addition of the promise of the £100. 
How far are these stories corroborated by the subsequent conduct 
of the parties ? The defendant, after obtaining the signatures, 
returned the documents to Mr. Luijt and is not shown by the 
evidence to have subsequently done anything inconsistent with 
the part he asks us to believe he played in obtaining these 
signatures. While, if we believe the Potgieters, they actually 
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accepted the £100 or its worth given them in perpetration of 
this fraud from the man whom they then believed had tricked 
them into signing away their inheritance. Again, being aware 
of the fraud, is it likely they would have delayed for two years 
raising any complaint and continuing all the time on friendly 
relations with the man who had injured them and abstained from 
saying a word to him on the subject ? Mrs. Potgieter tells us 
that she had her suspicions aroused by the defendant asking her 
for the names of the relatives, and that she aked Mr. Luijt what 
was the nature of the document she had signed, and on his teU- 
ing her she becMne aware of the fraud. Mr. Luijt cannot recollect 
anything of the kind occurring. He says had it occurred he 
would certainly have asked his client, the defendant, for an ex- 
planation, and the matter would not have passed from his mind. 
Having regard to the instructions he had given the defendant 
and the serious imputation Mrs. Potgieter's inquiry must suggest, 
I think it extremely unlikely Mr. Luijt would have forgotten the 
circumstance, had it occurred. After a careful consideration of 
the whole of the facts I come to the conclusion that there was 
no misrepresentation or fraud on the part of the defendant, and 
that the document was signed by the plaintiff and his wife with 
full knowledge of its contents. 

The document in question was not registered, and Mr. Hertzog 
argues that as it amounts to a donation of property exceeding 
£500 in value it is only valid to the extent of £500 and that he 
is entitled to judgment for the excess beyond that amount. Mr. 
Fischer, on the other hand, contends that the transaction was in 
fact a purchase and sale and that the £100 was given and 
accepted in consideration of the plaintiff transferring his interest 
in the inheritance to the defendant. The document reads as 
follows ..." We out of love and respect for our deceased sister 
aforesaid, and her spouse aforesaid, hereby declare to renounce 
any benefit or inheritance that might accrue to us from the estate 
as heirs ah vrvtestaio of our said sister the late Johanna Margaretha 
Susanna Swart, and we hereby promise and bind ourselves to 
give and sign receipts for any inheritance which may be awarded 
to us in the liquidation and distribution account to be framed, 
so that the executor of the estate shall not be bound to pay the 
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same to us but the same shall remain in possession of the said 
Jacobus Hermanns Qroenewald as his property. . . /' 

The defendant's evidence as to the £100 is, "Mr. Potgieter 
then made a light After that he read the document to Mrs. 
Potgieter and when it came to the part where she renounced the 
inheritance she seemed to hesitate about signing. Plaintiff said, 
you had better sign it, and I said, well, if you sign I will give 
you £100 ; plaintiff said you had better sign it as he has worked 
hard for it, and you had bett^ renounce your rights." The 
promise of £100 was not, I think, made or understood as a con- 
sideration for the act of the plaintiff and his wife ; it was rath^ 
a promise of a gift which the defendant believed would t«id to 
make his sister-in-law more disposed to do the generous act It 
was not the mere relinquishment of a right which would not 
require registration ; by the last paragraph the property belong- 
ing to the plaintiff by inheritance is transferred to the defend- 
ant : he was in possession of it and he is to remain in possession. 

In this view the transaction must in accordance with South 
African decisions be treated as a donation and would require 
registration to be valid beyond £500 as against third parties 
and creditors, but the question arises whether the donor can take 
advantage of the absence of registration in an action he has 
brought against the donee. It is not, I think, for the {Hrotection 
of the donor that registration is now required ; the method by 
which registration is at the present time effected would for his 
protection be wholly ineffectual. At one period it was no doubt 
for the protection of the donor as well as for that of his heir and 
third parties, and the necessity of the appearance before a 
magistrate who could interfere to prevent the donor being de- 
frauded was then required. In modem times the Registrar of 
Deeds would register a donation as a matter of course, and the 
sole object can only, I think, be to ensure that third parties shall 
have due notice of a donation. As the Chief Jcsnos of the 
Cape Colony in the case of Slabber* 8 Trustee v. Neezer's Exeenior 
(12 S.C. 163) says, it is to prevent frauds on a large scale that 
registration of all donations exceeding £500 in value was re- 
quired. The only authority in South Africa that I can find upon 
tJiis point is the case of Ba/rrett v. The Executor^ of (XNeil 
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(Eoic6, 109), where Mr. Jostice EoTZS in his jud^ent says : 
"I most accordingly hold that where the donation exceeds 
the value of 500 aurei the want of registration invalidates so 
much of the donation as is in excess of this amount When once 
a donation has been accepted the donee has a right of action 
against the donor to compel him to make tradition or to give 
transfer of the subject-matter of the donation even though there 
has been no registration as in the present case.'' Further down 
he says : " Although registration may be necessary to the validity 
of a donaticm above 500 aurei, and consequently an unregistered 
donation above this amount would not hold good as against the 
creditors of the donor, still as between donor and dcmee once a 
donation has been definitely accepted the former can be com- 
pelled to make tradition of the gift to the donee. Burge, in his 
Colonial Law (vol 2, p. 810), in speaking of the French law as to 
donations which had been embodied in ordinances, says the 
omission to register the donation cannot be set up by the donor. 
It is not for his security but that of his creditors and heirs that 
registration is enjoined, and he cites Potiiier as his authority. 

In the present case everything had been done to complete the 
donation, the subject of it was in the possession of the donee and 
he had clearly accepted it The donor cannot, I think, take 
advantage of the want of registration, and the judgment there- 
fore must be for the defendant, with costs. 

Ward, J. : The facts are so fully stated in jthe judgment of 
my learned brother that it is unnecessary for me to go through 
them again. The will which has led to this action has been 
rejected by the Master because it did not contain the signatures 
of the testators and witnesses on each leaf. The will is an 
ordinary common form and, with the exception of the names and 
descriptions of the parties, printed. It struck me as peculiar that 
on a printed form such as this, which seems to have been drawn 
up by a professional man, there was nothing to indicate that it 
should be signed on the first leaf. The omission is, however, 
explained by reference to the law reports. Since 1856 the law, 
following the Cape Statute, required that a will should be signed 
on one side of each '' blad," but it is clear from the case of Ex 
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parte Stmt (1 Gregorowski, 4) that a will signed in the way in 
which this will is was regarded, at least by the Orphan Master, as 
perfectly valid. Whether it was so regarded by the profession 
I am unable to say. So little common sense is there in this 
requirement that an eminent judge of the Cape Colony, who was 
reckless enough to suppose he oould draw up his own will, came 
to utter grief. In the case of Smit above referred to, the Mast^ 
reported to the Court that it had been the practice of his office 
to accept wills signed as the present ona The High Court, 
however, following the Cape case of WaJUcer v. Walker's Execuiora 
(1874, Buch. p. 144) declared that the will was invalid. This was 
on 1st December, 1883. The will of the defendant in the present 
case was signed previously on the 19th July of the same year. 
The case is a hard one, as the defendant's will was evidently con- 
sidered, by the Master's office at least, as perfectly valid when it 
was executed; but however hard, we must decide it strictly 
according to law. 

As regards the facts of the case I will briefly point out the 
difficulties I have in accepting the evidence of the plaintiff and 
his witnesses : firstly, it appears to me exceedingly improbable 
that nothing was said as to the object of the defendant's visit to 
Anniesvreugde on the 15th October, 1902, until after supper; 
secondly, it further appears very improbable the signature to the 
document of renunciation was obtained by the defendant in the 
manner stated, namely, by holding the document folded down 
with his hand and informing the plaintiffii that the new Gbvem- 
ment required that before he could marry again he had to get 
the consent of all his deceased wife's relations. This would 
indeed be adding a new terror to matrimony. The improbability 
of this story is very much increased by the admitted fact that 
almost immediately after getting the plaintiff and his wife to 
sign this document, the defendant should run the risk of dis- 
covery by placing in the hands of the plaintiff a number of 
similar documents, which would at a glance inform him of the 
real character of the one he had signed ; thirdly, the plaintiff and 
his wife admit that after the discovery of the defendant's fraud 
upon them they still accepted the £100 which the defendant had 
promised. This, under the circumstances, is such unlikely con- 
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duct that even if it stood alone I would have great difficulty in 
believing the plaintifiTs story. On the other hand the version of 
what happened, as given by the defendant, has no inconsistencies 
and improbabilities about it. 

On the facts, therefore, the plaintiff has failed to satisfy me 
that the document was improperly obtained. But this decides 
only half the case. Mr. Hertzog has a second ground of attack 
namely, that the transaction between the parties was a donation, 
and being for an amount over £600 is void for want of registra- 
tion. He admits, however, that the invalidity affects only the 
excess over £500. Mr. Fischer on the other hand claims that 
consideration was given for the surrender of plaintiffs rights, and 
that what took place between the parties was, as I understand 
him, of the nature of a transactio or compromise. But, as I 
read the evidence, there was never any idea of compromising 
rights. The only question was. Would the plaintiff and his wife 
carry out what was believed to be the wishes of the latter's de- 
ceased sister by surrendering the ah intestate rights ? Mr. Fischer 
further contends that the £100 which has been paid by the de- 
fendant to the plaintiff should be set off against the £600 odd 
sued for. It seems to me, however, that the sum of £100 was 
given by the defendant to overcome Mrs. Potgieter's reluctance 
to sign the document, and if that document has become useless 
because of the defendant's failure to have it registered, I fail to 
see how he can recover from, or set off the amount against, 
the plaintiff. Mr. Fischer takes another point, namely, that as 
the inheritance would in the ordinary course be only payable 
sometime after the document was signed, we must, assuming it to 
be a donation, calculate its present worth at the date of the 
renunciation. Without going into the matter generally, I think 
that it is a sufficient answer to this contention that the defendant 
has always had the enjoyment of the inheritance relinquished by 
the plaintiff He cannot therefore ask for discount as if he only 
received it at the date of the liquidation account. 

Assuming then the transaction between the parties to be a 
donation, I do not think it can be reduced below £600, and the 
question is, What consequences flow from non-registration as 
between donor and donee ? Registration of donations was intro- 
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dnoed by a constitution of Constantins ChloroB, which was 
confirmed by his son Constantine the Great. This oonstituticm 
required that all deeds of gift should be in writing and registered. 
Theodosius and Valentinian dispensed with writing and also with 
registration when the amount of the donation did not exceed 
200 wurei. This amount was increased by Justinian to 600 attrei, 
and certain donations were exempt from registration idtogether 
(see the Code, bk. 8, tit. 54). The solemnity of r^^tration had 
doubtless a twofold object, namely, to prevent donors parting 
with their property inadvisedly, and also to prevent fraud on 
third parties by pretended gifts, especially amongst relatives, 
and I "think it is clear that unregistered donations, in so far as 
they exceeded the 500 aurei, were a nullity, even as against the 
donor. But the development of the law has been in the direction 
of allowing greater liberty to the individual in dealing with his 
property and compelling him to fulfil his promises deliberately 
and seriously made. Sir Henry de Villiers observes in Slabber^a 
Trustee v. Neez&r'a Executors (12 S.C. 163) that "there are few 
rules of the early Roman law which can be accepted without 
some qualification. What appears to be a difference of opinion 
between writers of authority is often caused by the fact that 
they wrote at different periods during which the law has under- 
gone considerable change. There is no branch of the law which 
has been mc^re altered than that which relates to donations." 

When we come to comparatively modem times we find the 
two great Roman-Dutch institutional writers, Grotius and van der 
Linden boldly asserting that no registration is required at all, even 
when the donation exceeds 500 aurei. Were it open to me I would 
perhaps be disposed to err in the company of such illustrious 
jurists, but the principle that 500 aurei or £500 require to be 
registered has been too frequently and consistently aflirmed in 
South African courts to be any longer an open question, van 
Leeuwen, Voet, Schorer, van der Keessel, and a host of other 
writers who hold that registration is still required, seem to lay 
down that it is maintained for the benefit of creditors and other 
third parties. The protection of the donor has dropped out of 
sight. The machinery, too, by which registration (the institu- 
tion of Roman law) was effected has changed. Formerly the 
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parties had to appear before the local judge, whose duty it was 
to see that no advantage was taken of the donor and that rights 
of third parties were properly protected ; whilst with ns regis- 
tration is simply effected, without inquiry, by an entry in the 
books kept by the Registrar of Deeda This may be a protection 
to persons who have business relations with the donor by giving 
them timely notice of how he is dealing with his property, but 
it can serve no useful purpose as regards the donor himself, who 
must be taken to be aware of his own acts. Registration at the 
present day, in my opinion, affects and is only adapted to affect 
the validity of a donation as regards third parties, and conse- 
quently the donor cannot attack the validity of his own act of 
donation on the ground that the law as to r^istration has not 
been complied with. And this seems to have been the conclusion 
arrived at by the High Court of the Transvaal in the case of 
Barrett v. (fNeill (Kotz6, 104), where it is explicitly laid 
down that the representatives of a donor cannot avoid com- 
pleting a donation merely because it exceeds £500 and has not 
been registered. Moreover, I have examined all the South 
African cases relating to donations, and I have not succeeded in 
finding one in which that position is taken up. I am of opinion, 
therefore, that the contention of the plaintiff is in this respect 
untenable. 

So far I have treated this transaction as being a donation, 
and that is the most favourable point of view for the plaintiff. I 
think, however, that it is open to doubt whether it should be so 
regarded. The document which was signed by the plaintiff is as 
follows [given above in Mr. Justice Fawkes' judgment]. From 
this document it is clear that the impelling motive which 
influenced the plaintiffs conduct was the desire to carry out the 
wishes of the deceased wife of the defendant as expressed in the 
invalid will. The benefit which accrues to the defendant in 
carrying this wish into effect is only incidental to the main 
purpose and does not legally amount to a donation. Savigny, 
in the third chapter of his work on Roman law, makes an 
exhaustive analysis of the legal conceptions which are included 
in the term "donation." In sec 162 he lays down that there 
must be present to the donor the intention of enriching the 
O.B.O. '06. p 
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donee. He gives many illustrations of this and goes on to* say : 
" Lastly, there are cases where the determining motive of the act 
is a sentiment of reverence towards the person benefited or 
towards a third party. The benefit conferred is in that case 
only a secondary consequence and cannot be reckoned as a 
donation. Where a testamentary heir pays the whole of a 
legacy without deducting the Falcidian fourth, the result of this 
course of action is to benefit the legatee, but if the heir in acting 
thus does so only through respect for the testator, this act is not 
of the same force as a donation, and on that account it is allowed 
between spouses ; " and lower down he says, " registration is not 
necessary." If this be an accurate statement of the law, and I 
know of nothing opposed to it either in the works of Roman- 
Dutch writers or in South African decided cases, then it is dear 
that on this ground also the plaintiffs claim, in so far as it is 
founded on donation, must fail. 

Plaintiffs Attorney: /. W. Steyn; Defendant's Attorneys: 
Botha & Titley. 
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TRUTER V. DUNN. 

1905. Novemher 16. Maasdobp, C.J., and Fawkes 
and Wabd, J.J. 

Purchase and sale. — Warranty. -^Aciio redhibUoria. — Accepta/nce. — 
Actio qwmti tninoris. 

T advertised two motor oars for sale, guaranteeing them in good con- 
dition. On the 24th December, 1904, D, relying on the guarantee, 
bought one of the cars for £125. The same afternoon T took I> 
out in the car to explain its working. The car did not work 
satisfactorily but T explained that this was due to the petrol 
being very old. On the 29th December D complained further 
about the car to T, who then said the fault lay in the carburettor, 
which he attended to. On this occasion D paid T £45 and gave 
him a post-dated cheque for £80, the balance of the purchase price. 
The car gave more trouble, and in the beginning of January, 1905, 
when D went to Dewetsdorp in the car he experienced a great deal 
of difficulty with it. On his return he examined the car thoroughly 
and discovered a serious defect in the gear-box. He then took the 
car to a repair shop and had a new gear wheel put in. When the 
post-dated cheque fell due T on presenting same found that pay- 
ment had been stopped. He now sued D on the cheque. D 
pleaded that the car did not answer to the guarantee owing to a 
number of serious defects which rendered the car of no value to 
him ; he therefore claimed that the sale should be rescinded and the 
part purchase price already paid by him refunded. The Court 
found that at the time of the sale there were at least two defects 
in the gear box, for either of which D would have been entitled to 
repudiate the contract. Held^ that upon discovering the one 
d^ect D was put upon examination, and before effecting any 
repairs should have thoroughly inspected the car. That, by 
having the new gear wheel put in, D had accepted the car sub- 
ject to all defects and could therefore not succeed in the actio 
redhibitoria. , 

Heidi further, that the actio quanti minoris was nevertheless still open to 
D, who could therefore claim, that the purchase-price be diminished, 
in so far as the car was at the time of the sale, owing to latent 
defects, of less value than it was represented to be. 
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The plaintiff sued the defendant provisionally on a certain 
post-dated cheque, being the part purchase price of certain 
motor car. The matter was heard on the 22nd June, 1905, 
provisional sentence refused and parties were ordered to go 
into the principal case. 

The plaintiff, during the latter end of 1904, advertised the 
sale of certain motor cars ; the advertisement read as follows : — 

Duly instructed by the owner, Messrs. S. Shandel k Ca, will offar 
for sale one 5 h.p. phaeton and one of 9 h.p. Tonnue de Dion engine, 
spare tyres, tabes, accumulators, (Sec. These two motor cars are guaran- 
teed by the owner and purchasers can arrange terms. 

The defendant attended the sale on the 24th December, 1904, 
and bought the one car for £125, relying on the guarantee con- 
tained in the advertisement above set forth. On the same after- 
noon plaintiff and defendant went out in the car to enable 
plaintiff to explain the working of the levers. On reaching a 
certain incline defendant remarked that the car was not develop- 
ing 9 horse-power. Plaintiff replied that that was due to the 
fact that the petrol was very old. The same afternoon defendant 
went out to a farm fourteen miles out of Bloemfontein. On this 
trip the car gave same trouble, and at one time it would crawl 
along and then suddenly pick up; on this occasion defendant 
noticed that the water in the radiators started boiling. New oil 
had been put in but apparently made no difference to the running 
of the car. 

On the 29th December defendant stated that he complained 
to plaintiff about the car ; the latter then said that the carburettor 
had not been fixed properly and then and there attended to the 
car. On this occasion defendant paid plaintiff £45 and gave him 
a post-dated cheque for £80, being the balance of the purchase 
price. The day following defendant again had trouble with the 
car and also subsequently, when plaintiff was present, and again 
attributed the bad running of the car to the carburettor. In the 
beginning of January, 1905, defendant went to Dewetsdorp in 
the car but experienced a lot of difficulty both on the outward 
and homeward journey. On his return from Dewetsdorp defend- 
ant examined the car, putting it over a pit ; he then discovered 
that the bearing bush in the gear box was worn about five 
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thirty-seconds of an inch. Subsequent to this defendant took 
the car to Hale's shop to have a new gear wheel put in. On 
plaintiff presenting the cheque for payment on the due date it 
was found that payment had been stopped, and defendant refused 
to pay the amount. Plaintiff now brought an action to recover 
the amount of the cheque, namely £80. 

During the trial it was admitted on behalf of plaintiff that 
the car in its present state would not answer to the guarantee. 
Plaintiff maintained that it was due to the careless handling of 
the car that it had come into the bad state in which it was at 
the trial, as some days prior to the sale he had cleaned the car, 
and according to his evidence, found the car in good working 
order. 

Hertzog (with him de Jager), for the plaintiff: A general 
warranty did not extend to guard against defects that are plain 
and obvious to the senses of the purchaser, and which require no 
skill to detect. According to Roman-Dutch law the object sold 
should be reasonably fit for the purpose for which it is sold and 
in reasonably good condition ; any defects that could have been 
discovered without a minute examination must be taken with 
the article sold. See Chitty on Contracts (10th ed., p. 417); 
Stroud's Judicial Dictionwry (2nd ed., mb voce Defect, vol. 1, 
p. 491); Oeard <& Son v. Butler and Reddle (5 E.D.C. 109); 
Eraemus v. RuaselVa Executor ([1904] T.S. 365); Pothier (vol. 3, 
sec. 213, Sale) ; Voet (21, 1, 7) ; van Leeuwen (Kotzfe's Translation, 
vol. 2, p. 145). Defendant had the machine from the 24th to the 
29th December, and if he paid the purchase price after discovering 
the defect he was estopped from the a^tio redhibitoria, Voet (21, 
1, 10); Whittaker v. McLeod (17 S.A.L.J. 79). The defendant 
had exercised an act of ownership in having the small pinion 
wheel replaced and was on that ground also estopped. 

A. Fiaclier, for defendant, quoted Christie v. Etheridge (19 
S.C. 367); Wiid v. Murison (13 S.C. 444); Theron v. Africa 
(10 S.C. 246) ; van Leeuwen, Rom. HoU. Recht (vol. 2, p. 145, 
Dekker's note). 

Cur. adv. vult 
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Maasdobp, C. J. : The plaintif! in this case sues the defendant 
for the sum of £80, being the amount of a promissory note made 
by defendant in favour of plaintiff in part payment of the pur- 
chase price of a motor car sold by plaintiff to defendant. The 
defence is that the car was sold under a guarantee and that the 
car does not answer to the guarantee owing to a number of 
defects, one of which is that the bearing bush of the gear box 
was worn away and the wheels thrown out of mesh, and that by 
reason of these defects the car was of no value to the defendant 
Defendant claimed to repudiate the sale altogether and to have 
the promissory note and the part purchase price already paid by 
him returned. To this defence the plaintiff replied that the car 
was in good working order when delivered and answered to the 
guarantee, and that if it now labours under defects, such defects 
are due to defendant's neglect and bad handling of the car, 
since he has had it It is further alleged that defendant used 
the car from 24th December, 1904, to 9th February, 1905, and 
reduced the value of the car by his rough handling of it, that the 
defendant had constant use of the car from the 24th to the 29th 
December, and made a settlement without any complaint, and 
that defendant by his long use of the car has irreparably pre- 
judiced the plaintiff and is now estopped from setting up this 
defence. 

At an early stage of the case the Court made an inspection of 
the car and finding that the gear box of the cat was in a des- 
parately bad condition at present, suggested that the case might 
in the first instance be limited to the condition of the gear box, 
its bushes and gear wheels. This was accordingly done, and the 
Court has to decide from the evidence before it what was the 
state of the gear box at the date of the sale ; Was it or was it 
not in such a condition as to answer to the guarantee ? In com- 
ing to a decision on this point the Court has been greatly assisted 
by the expert evidence of Mr. Shaw. If it were not for this we 
should have had much greater difficulty in coming to a decision, 
for, as I stated during the course of the case, the Court was very 
favourably impressed with the way in which both the plaintiff 
and defendant gave their evidence. They seemed both to give 
their evidence in a fair, straightforward way, and in order toiind 
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out on which side the truth lies we can only have recourse to 
the general rules as to the probabilities arising out of the sur- 
rounding circumstances, and with regard to these probabilities 
the evidence of Mr. Shaw is of the greatest assistance. 

Before entering into this inquiry, however, it will be well to 
consider the charge made by the plaintiff against the defendant, 
that the present admittedly defective state of the ge^ box is due 
to his negligent and faulty handling of the car since he has had it. 
This charge, when sifted down, is reduced to the fact that on one 
occasion the defendant failed to declutch the engine when pass- 
ing through a gutter in front of his house, that he was in the 
habit of changing gear in a faulty manner, and that he failed to 
put a proper amount of grease into the gear box. As to the 
charge of failure to declutch, nothing further need be said, as it 
is based on only one instance, and that a very doubtful one. 
Faulty change of gear, it is dear from the evidence generally, 
might have led to stripping of the cogs from the gear wheels, but 
not to the wearing away of those wheels, and it is wearing not 
stripping that is here complained of. With respect to the failure 
to supply grease to the gear box, we have the evidence of the 
plaintiff himself that he half filled the gear box with grease 
before the sale, and if the gear box and bushes were in the state 
in which he swears they were on that day, this grease ought to 
have sufficed to keep the car going till its return from Dewets- 
dorp, but in addition to this we have it that the grease was re- 
plenished on the morning that defendant started for Dewetsdorp. 
We are therefore of opinion that plaintiff has failed to make 
out his charges of neglect against defendant. 

Returning to the question as to what was the original state 
of the car when delivered, the evidence of Mr. Shaw is as follows : 
" My opinion is that the middle pinion wheel is a new wheel. 
It is not of the same type as the original set. We know that 
the middle spur wheel is a new wheel necessitated by the stripping 
of the original middle spur wheel,and my opinion is that the middle 
pinion wasstrippedatthesame time. The middle pimon,in addition, 
is a blue wheel and the others are polished. ... I see evidence on 
the teeth of the middle pinion that it has only engaged with the 
spur wheel at its tips, from which I conclude that if this wheel 
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was put in twelve months ago the bosh supporting the shaft of 
the spur wheel engaging with it must have been already worn 
when this wheel was put in. The corresponding spur wheel also 
bears out this supposition, because we find apparent on the teeth 
of this spur wheel two or three stages of wear. From this I con- 
clude that the original pinion was responsible for one or more 
stages of the wear, and the present pinion is responsible for the 
wear on the tips of the spur wheel ... A bush like those in this 
machine ought to last for 2000 miles. They are things which 
ought to be continually attended to." Bringing this evidence to 
bear upon the rest of the evidence that we have before us, we 
find that immediately after the sale, during the drive of plaintiff 
and defendant round Naval Hill, the engine failed to develop 
power to such a degree that it was noticed by the defendant, who 
remarked upon it, and then plaintiff found it necessary to make 
some excuse for it. Now it is clear that the symptoms observed 
by the defendant were entirely consistent with what Mr. Shaw 
says must have been the condition of the bush and cog wheels at 
that time, namely, that the bush was already worn to pretty 
nearly its present condition, and that the wheels were not work- 
ing in mesh, and that the medium pinion wheel was engaging the 
corresponding spur wheel merely with its tips. Prom what took 
place on the trip to Weltevreden also we may conclude that the 
set pin of the bush in question had already dropped out, for 
according to defendant, in passing over the level near Bain's Vlei 
the car suddenly picked up and began to develop power without 
any apparent cause ; a phenomenon which he not unreasonably 
attributes to the fact that the set pin was out and the bush loose, 
with the result that sometimes the unworn or less worn part of 
the bush was imderneath, whereby the wheels were thrown more 
into mesh and the car for the time being seemed to be working 
better. This would also account for the fact that the car, upon 
the occasion of going round Naval Hill, though it had found a 
difficulty in negotiating the rise behind the late Mr. Oldfield's 
house, apparently found no difficulty in mounting the longer 
incline from the donga to the top of the nek on the medium gear. 
Similar remarks might be made with respect to the subsequent 
trials of the car and its behaviour on the trip to Dewetsdorp. 
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until we come to the day on which defendant dug a pit under 
the car and discovered the worn state of the bush. 

In order to meet this view of the case deduced from the ob- 
served facts and probabilities, the plaintiff has given his own 
evidence and has called Sheppy to prove that on Sunday im- 
mediately preceding the sale, the 18th December, they took the 
gear box to pieces and cleared the bush and wheels of all grease 
and had an opportunity of examining these parts of the machine 
in detail Now we must remember that this examination was 
made merely with the object of cleaning the machine and not 
with the object of finding defects, and yet, whilst plaintiff thought 
the gear in a very good state, Sheppy could only be got to say 
that the bush was the slightest thing slack, and that the middle 
spur wheel was not anything like what it is now. With respect 
to the plaintiff's own evidence, it is enough to say that a man 
who could travel 2000 miles without once having his bearings 
seen to is not likely to be a very good judge as to the state of 
his gear, and that if Sheppy's attention had been specially called 
to the state of the gear he would no doubt have found it in a 
much worse condition than he now thinks it was. The conclu- 
sion we have come to is that the gear box was at the date of the 
sale practically in the same state in which it is now, and that, 
even if it were in a somewhat better condition, it was in such an 
advanced state of wear that it was bound thereafter to deteriorate 
very rapidly and lead to the complete ruin of the car before very 
long. 

To meet this possible finding of the Court the plaintiff has set 
up the case that the defendant is debarred from now relying upon 
the redhibitory defence (1) l^ecause with a full knowledge of the 
defects he paid the purchase price on the 29th December, and (2) 
because on the 23rd January, and after he knew of the state of 
the gear box, bush and wheels, he had the small pinion wheel 
replaced by a new one, and that each of these acts amounted to 
an acceptance of the car with all defects. Now with respect to 
the first of these points it is dear that where a purchaser has 
deliberately and without protest paid the purchase price, when 
he had full knowledge of all defects, he will lose not only his 
redhibitory action but also his actio quanti minoria; see Voet 
o.R.a '05. q 
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(21, 1, 11) ; Thsran y. Africa (10 S.C. 246X In the present ease 
we are perfectly dear and are agreed that the def^idant was not 
aware of the Te§l defects under which the car was labooring at 
the time of the payment of the £45 and the giving of the pro- 
missory note, and that such defects as he did notice were 
explained away by plaintiff. 

With regard to acceptance generally, as a ground of defence 
to the (ictio redhibitoria, it may be hAd down that Uie delibemte 
acceptance of the thing sold with full knowledge of the defect 
complained of or of a breach of warranty will be a bar to the 
actio redhihitoria ; see Theron v. Africa (10 S.C. 246); MosUH 
V. Noach (3 S.C. 174); Voet (21, 1 11); though it will not neces- 
sarily deprive the purchaser of the right to sue ior a reduction 
of the purchase price by the actio quanti minoris, if he can 
show that by reason of the defect the thing was at the date of 
the delivery worth lees than the price paid by him ; see Mostert v. 
Noach (3S.C. 174). Mere physical receipt of the things, how- 
ever, will not necessarily amount to such an acceptance as to 
debar a purchaser from disputing Uie quality of the goods and 
rescinding the contract, unless the purchaser at the same time 
had full knowledge of the defects complained of by him. Ac- 
ceptance, for instance, will not bind the purchaser where he had 
no opportunity of examining the thing before receiving it and 
upon subsequent examination finds out that it does not answ^ 
to the description or sample ; see Bauwer v. Ferguson (4 E.D.C. 
93). Acceptance will not even be a defence, though the purchaser 
may have killed one or more of a large number of animals 
purchased, when it is clearly proved that at the time of the sale 
the animals were suffering from a latent disease, of which tiie 
purchaser was unaware, both then and at the time of ihe delivery; 
see Pringle v. EUie & Son (12 KD.C. Ill); especially where the 
presence of the disease could only be discovered by such killing, 
and the killing was done in the ordinary course of a butcher's 
business, for which, to the knowledge of the vendor, the animals 
had been bought (Theron v. Africa, 10 S.C. 246). In such a 
case the purchaser may return the balance of the animals left 
over, paying for such as have been killed. In the same way 
where goods sold were delivered to the carrier of the purchaser 
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at the place agreed upon for delivery, which happened to be the^ 
terminiis of a railway, from which the goods had to be conveyed 
by road to tiie place of bnsmees of the purchaser, sach de« 
livery and conveyance have been held to be no conclusive evidence 
of acceptance, where the rest of the evidence clearly showed that 
the purchaser did not accept or intend to accept ; see OreenshieUh 
V. Ohisholm (3 S.C. 220). Again, where a purchaser, in the .first 
instance, refused to accept an artide as not being of the descrip- 
tion of the article sold, but upon the assurance of the seller that 
it was so, did accept it, but afterwards found that it was of an 
inferior description, it was held that he was entitled to repudiate 
the sale, or at any rate insist upon a reduction of the price 
(TTofers & Herron v. PhUlipe A King, 2 Menzies, 99). So also 
as regards quantity it has been decided that mere acceptance and 
payment of the purchase price upon delivery in terms of the 
contract will not deprive the purchaser of the right to ascertain 
afterwards whether the quantily delivered was correct, and upon 
finding that it was not, to recover a proportionate share of the 
purchase price {Brown v. v(m Mek&rk, 2 Searle, 302). A 
purchaser, however, who having received delivery, wishes to 
repudiate the sale <m the grounds of a defect in the things must 
do so within a reasonable time (Meintjea and Dixon v. Dea/re and 
Dietz, 2 Searle, 294 ; Bdl v. Kam^, 15 ED.C. 64). What is such 
a reasonable time will depend upon the circumstances of each 
case. 

In the present case we are of opinion that, as th&te was a 
warranty of the car, the purchaser (the defendant) was not bound 
to examine it at the time of the sale, nor was he bound to take 
it to pieces immediately after the sale, but was justified in 
relying upon the warranty and concluding that the car was in 
good working order, and therefore in setting about using it as 
such. This he would have been entitled to do even if he had 
had no further assunmces from plaintiff that the car was alright. 
It is dear, however, that he had such assurances from almost 
immediately after the sale. Thus, when the engine did not seem 
to be developing power during the first drive round Naval Hill, 
defendant was told that this was due to a bad petrol supply, as 
the plaintiff states, or to old petrol, according to the defendant's 
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version. As to what happened on the 29th December, when 
defendant returned from Weltervreden, there is a conflict of 
evidence between the plaintiff and defendant The defendant 
states that he complained to plaintiff of the heating of the 
engines and of the lack of power, even though he had been 
using new oil, and that the plaintiff stated that the carburettor 
was not properly set, and thereupon did something to the 
carburettor which he said would fix it up and make it alright. 
This is denied by plaintiff, but then he denies also that any 
complaint was made by defendant, notwithstanding all the 
trouble he had with the car, a statement which we are not pre- 
pared to accept. We are of opinion that complaints were made 
by defendant, and that plaintiff gave some explanation which 
satisfied defendant for the time being, and we are confirmed in 
this view by the fact that plaintiff admits that on the 7th 
January the defendant asked him to come and see what was 
wrong with the car, and that on that occasion he readjusted the 
carburettor jet slightly. In addition to this the plaintiff was 
aware of the defendant's intention to go to Dewetsdorp, and 
allowed him to set out notwithstanding the trouble which had 
been experienced with the car before this, and without any 
warning that the trip was beyond the capacity of the car. Up 
to this time, therefore, we are of opinion that the defendant was 
acting within his rights in using the car without first having it 
overhauled and put in order. 

On the 23rd January, however, the plaintiff alleges that the 
defendant performed certain acts which cannot be construed 
otherwise than as an acceptance of the car with all faults, subject 
to any claim he might have to reduction of the price by the 
actio quanti minoria. On that date, at any rate, it is alleged 
that he knew or must have known of the defective state of the 
gear box, and that he then gave an order to have a new pinion 
wheel put in in place of the original one, and that this amounted 
to an acceptance. Upon this part of the case we are of opinion 
that plaintiff is right in his contention, that in having a new 
pinion wheel put in the defendant was doing an act which he 
was not entitled to do except upon the supposition that he 
intended keeping the machine. 
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The very object of the redhibitory action is to put each 
party back into his original position before the sale, that the 
purchaser shaU restore the thing in its original condition and 
the seUer the price, and consequently the purchaser cannot re- 
pudiate the sale unless he is prepared to restore the thing as it 
was before the sale, reasonable wear and tear alone excepted 
In the present case the defendant wishes to restore the car in a 
state different from what it was before the sale, namely, with a 
new pinion wheel, and this we are of opinion he is not entitled 
to do. We are further of opinion that when defendant sent the 
car to Hale's shop, on the 23rd January, to have a new pinion 
wheel put in, he was aware of the state in which the pinion 
wheel was which was to be replaced by the new wheel, that is 
to say, in equally bad if not worse condition to what the middle 
spur wheel is now, and he was also aware of the state of the 
bush, which was practically the same as that in which it is now. 
This being so, he was aware of two defects in the gear box, for 
either of which singly he would have been entitled to repudiate 
the contract. Instead of doing so he had one of these defects 
removed by having the new pinion wheel put in ; in other words, 
he accepts the defect. In addition to this we are of opinion that, 
having discovered the defective condition of the bush and small 
pinion wheel, the defendant was put upon his examination, and 
it was his duty, before having any repairs made, to have examined 
the whole of the gear box and to have the whole car overhauled 
and to make up his mind once and for all whether he would 
repudiate the contract or not. Instead of doing so he had the 
small pinion wheel replaced by a new one, at a time when he 
knew or when it was his duty to have known of the state of the 
rest of the gear wheels, and must be taken to have accepted the 
car subject to all defects. 

This being so the defendant is now debarred from raising 
the redhibitory defence ; he is obliged to keep the machine, but 
will not be prevented from claiming that the purchase price be 
diminished, in so far as the car was at the time of the sale, and, 
owing to latent defects, of less value than it was represented 
to be. It was represented that the car was in fair and reasonable 
working order and condition for a second-hand car. As a matter 
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of fact it was not, but was in a bad state of disrepair, owing to 
the plaintiff's neglect to have his bearings attended to from time 
to time, as every careful owner of a car would naturally have 
done and would have been expected by any intending purchaser 
to have done. 

Judgment must therefore be for the plaintiff, subject to such 
deduction on account of the reduced value of the car at the time 
of sale, as the parties may have agreed upon. 

Fawkes and Ward, J.J., concurred 

Judgment by consent for pluntiff for £83, 10s., with costs. 

PlaintifTs Attorney: /. P. van Zyl; Def aidant's Attorney: 
W. D. E. Waik$i/s. 
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REX V. THOMPSON. 

1905. November 24. Maasdorp, C.J., aad Fawkb 
and Wabd, J. J. 

Criminal proeedure. — Eou e e br eaking. — Tent need ae dwelling. — Per- 
manent occupation. 

Where T, with intent to steal, broke into a tent which was occupied as 
a dwelling, Hdd, that he was rightly convicted of house-breaking. 
The test is the permanency of the occupation. 

The prisoner was tried at the November Criminal Sessions, 
before Ward, J., and a jury, on an indictment charging him with 
house-breaking with intent to steal, in that " he did wrongfully 
and nnlawfolly break and enter the tent there situate of John 
Murray and John Jefferson, there redding, with intent the goods 
there being to steal" There was no second count charging the 
accused with theft or attempt to commit theft or some other 
offence. The jury found the prisoner guilty and he was sen- 
tenced to twelve months' imprisonment with hard labour. 

Acting under sec. 37 of Ordinance 4 of 1902, the presiding 
judge reserved for the opinion of the court of appeal in criminal 
eases the question whether breaking into a tent, which was the 
act charged in the indictment and proved by the evidence, could 
be considered house-breaking. 

de Jager, for the prisoner, at the request of the Court : To 
constitute the crime of house-breaking, the structure broken into 
must be a permanent one and not a mere tent or booth ; Stephens' 
Digeet of tiie Criminal Law (5th ed., art 341) ; Stroud's Judicial 
Dictionary, mib voce Dwelling-houae. 

Blavne, A.-O., for the Crown: House-breaking with intent to 
steal was a crime known in Roman-Dutch law ; Matthaeus, de 
CrinUnibusdevibonorvmhraptorum, cap. 1, sec. 1. The question 
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as to what constituted domus was treated of by Matthaeus (de u»w 
et jv/re municipali, sec. 4), where he laid down that " the law 
is equally applicable in the case of a person who has been attacked 
in his country house or gardens attached to it, in which he 
happens to be living. For the question is not determined by the 
nature of the house but by the use to which it is put. And 
therefore the law not only protects the mansions of the rich and 
powerful but also the cabins of the poor. And there is a good 
deal of reason for the view that the law comprehends a case of 
violence perpetrated against a miller in his mill or against a 
sailor living in a boat. And in support of this the edict relating 
to thieves and vagabonds may be cited, which provides that 
breaking into a mill or boat shall be punished equally severely 
as breaking into a building. For reference is made not only to a 
house but generally to any place used as a place for containing 
things or persons." 

Maasdorp, C J. : The question we have to decide is whether 
breaking into a tent occupied by persons constitutes the crime of 
house-breaking. According to Matthaeus the crime would be com- 
mitted when a person breaks into a structure permanently occu- 
pied. The test appears to me to be the permanency of the 
occupation, the use to which the structure broken into is put. 
The same principle is involved in distinguishing between prae" 
dium rusticum ekud prdedium urhanum, namely, the purpose for 
which either is used. In this case the structure is used for a 
dwelling-house, and the sentence and conviction must be upheld. 

Fawkes, J. : I concur. 

Ward, J. : The question we have to answer is, so far as I am 
aware, raised for the first time in South Africa, and on account 
of its importance, so many persons in this country being obliged 
from the nature of their occupations or for other causes to make 
their abodes in tents, I thought it eminently desirable to have a 
ruling of the court of appecJ on the point. Now, if I were 
administering English criminal law, I would have no doubt as to 
the insufficiency of the indictment we are now dealing with. 
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Mr. de Jager has quoted to us the accepted English authorities 
on this branch of the criminal law. In addition to those he has 
brought to our notice, I would only refer to one of the latest and 
one of the best text-books on English criminal law, I mean 
Kenny's OvMiiies of the GHrnAnal Law. At page 171, dealing 
with burglary and house-breaking, he says : " Much technicality 
has arisen in determining what buildings are to be regarded as 
houses. . . . Clearly a house must be something more than a mere 
tent or booth, it must be a permanent structure." It is quite 
dear, therefore, that if we are to adopt technical definitions of the 
English law the indictment before us discloses no offence, and it 
would have been my duty to have so ruled at the trial. I had, 
however, in my mind the second passage quoted from Matthaeus 
by the Attomey-Oeneral, and reserved the point. 

I agree with the Chief Justice and my brother Fawkes that 
the conviction should be upheld. 



O.B.O. '05. tt 
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WIESE, N.O., V. EXECUTOKS OF WIESE. 

1905. December 4. Maasdorp, C.J.> and Fawebs 
and Wabd, J J. 

Donaiion, — Registration, 

A donation inter vivos exceeding X500 in value and which is accepted 
by the donee is valid as between the parties although not registered 
{Potgieter v. Oroenewald, suprc^ p. 101, followed). 

SenMe, the registration of donations over £500 in value is unnecessary, 
even as regards creditors, where there has been transfer of the 
immovables or an open and bond fide delivery of the movables, the 
subject of the gifts. 

Petrus Benjamin Wiese, in his capacity as father and natural 
guardian of certain four minors, brought an action against Tobias 
Benjamin Wiese, Hendrik Jacobus Rust Wiese and Hermanns 
Amoldus Wiese, in their capacity as executors testamentary in 
the estate of the late Hester Maria Wiese and surviving husband, 
Tobias Benjamin Wiese (the first defendant), wherein plaintiff 
claimed that the liquidation and distribution account in the 
estate be so amended that certain two items of £400 and 
£101, 12a, respectively, be struck out from the debit side of 
the account, and that amongst the assets of the estate be in- 
cluded the sum of £3500 due from the second defendant to the 
estate and that the account be amended accordingly. 

By the mutual last will of the late Hester Maria Wiese and 
surviving spouse Tobias Benjamin Wiese, dated March, 1902, the 
joint estate of the testators was massed, leaving to the survivor 
merely the usufruct of the same ; after deducting certain legacies, 
Hendrik Wiese (the second defendant) was instituted sole and 
universal heir to one-half of the joint estate, and plaintiff's 
children, together with five children of the second defendant, as 
sole and universal heirs to the other half. Tobias Benjamin 
Wiese and the heirs had accepted and adiated under the said 
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will. Plaintiff contended that in the liquidation and distribution 
account filed by the defendants there was wrongfully and unlaw- 
fully brought up amongst the liabilities an item of £400 alleged 
to be due to the second defendant as a gift, as also an item of 
202 sheep (valued at £101, 12s.) equally divided between the 
second defendant and his children. Plaintiff also contended that 
the second defendant was indebted to the said estate in the sum 
of £8500, which sum had not been brought up in the account 
Plaintiff had objected to the confirmation of the said account, and 
the objections were, by consent of parties, referred by the Master 
to the decision of the High Court. 

Defendants pleaded that in or about the month of May, 1904, 
Tobias Benjamin Wiese and his deceased wife, in consideration of 
services rendered to them by their son Hendrik (the second 
defendant), made to the latter a free gift of £400, which was 
accepted by him, that they undertook and promised to pay the 
amount out of the first money to become due to them, and the 
said amount was so paid by Tobias Benjamin Wiese shortly after 
the death of his wife; the sheep had also been donated by the 
testators to the second defendant and his children," and were 
accepted by and delivered to them, the defendants being satisfied 
that the claim was Jxyndfide. 

Defendants denied that the second defendant was indebted to 
the joint estate in the sum of £3500, but said that up to May, 
1904, he had been indebted to the first defendant in certain sums, 
the exact amount whereof they could no longer specify, but not 
approximating £3500 ; that he had passed various promissory 
notes for his indebtedness, but that at the instance and request *" 
of the late Hester Maria Wiese, and with concurrence and con- 
sent of the first defendant and in reward and consideration for 
services rendered to his said parents, the debt was cancelled and 
the promissory notes held in proof thereof were destroyed. 

Plaintiff replied that even if the debt had been cancelled as 
alleged such cancellation was null and void for want of proper 
registration. 

On the facts the Court came to the conclusion that there 
had been no valid donation of the £400 or of the sheep (valued 
at £101, 12s.) ; that the promissory notes were destroyed by the 
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late Mrs. Wiese with the consent of her husband and with the 
intention of releasing the second defendant from the debt repre- 
sented by those notes> and that this was done in the presence of 
the second defendant, consequently the destruction amounted to 
a donation of a debt, and, considering the circumstances under 
which it was made, the second defendant must be taken to have 
accepted it. The question for the consideration of the Court 
remained, whether registration of the donation involved in the 
destruction of the notes was necessary. 

Hertzog (with him de Jager), for plaintiff: The questions for 
the consideration of the Court are, Do remuneratory donations 
require registration? Does remission or renunciation or dis- 
charge from a debt require registration ? And can a donor, in 
the case of the donation exceeding £500, vindicate if a specific 
object has been donated or can he recover the value only ? See 
Codex (8, 53, 34, sec. 1); Struvius (Jv/risprudentia lib. 2, 
tit. 10, sea 19); Utrecktache Cons. (vol. 3, cons. 75); Gaill {Obser- 
vations, lib. 2, observation 39) ; Savigny {System of Roman Law, 
vol. 4, sees. 163, 155, 167) ; Windscheid {Lehrbuch des Pandeckten 
Bechts, vol. 2, sees. 365, 367, 368) ; Goudsmit {Pandekten Systeem, 
vol. 1, part 4, sec 69, et seq.); Voet (39, 5, 14, 17); Barrett v. 
Executors of O'Neil (Kotz6, 109) ; Brink v. Exors. of van der Byl 
(1 Menzies, 552); Kersteman {Woordenboek Aanhdngsel, vol. 1, 
sub voce Donatio); van As v. Nel and Net's Execwtors (13 S.C. 
427). 

A. Fischer (with him P. U. Fischer), for defendants, referred 
to Ordinance 28 of 1902, sec. 61 ; Pothier (Obligations, sees. 608, 
609, 614); Pothier (Digest, 46, 4, 21, sec 6, under heading Effects 
of AcceptUation); Goudsmit {Pandekten Systeem, vol. 2., sec. 66) ; 
Huber (Hedendaagsche Bechtsgeleerdheid, bk. 3, ch. 39); van der 
PoeVs Executors v. Malan (15 S.C. 70); Union Bank v. Beyers 
(3 S.C. 89) ; Melk, Eocecutor of Burger v. David and Others (3 
Menzies, 468); Gaill (Observations, bk. 2, obs. 38); Slabber's 
Trustee v. Neezer's Executor (12 S.C. 168); Davies v. Trustee of 
Minors of Brisley (18 S.C. 407) ; Burge (voL 2, p. 809); Maasdorp 
(Institutes ofCa/pe Law, vol. 1, pp. 233, 234); Burge (vol 1, p. 367). 

Cur. adv. vuLt 
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Maasdorp, C.J. : In this case the question of law as to the 
effect of the non-registration of the donation involved in the 
destruction by the late Hester Maria Wiese of the promissory 
notes signed by Hendrik Wiese remains over for decision. Upon 
this part of the case the Court found, as a matter of fact, that the 
promissory notes were destroyed by Mrs. Wiese with the consent 
of her husband and with the intention of releasing Hendrik from 
the debt represented by those notes, and that this was done in 
the presence of Hendrik. This being so we are of opinion that 
the destruction of the notes amounted to a donation of the debt, 
and that considering the circumstances under which it was made, 
the donation must be taken to have been accepted by Hendrik. 
The destruction of the notes, in fact, was equivalent to the de- 
livery of the notes duly cancelled to Hendrik and amounted to 
the same thing, as if there had been a donation of specific mov- 
ables of more than £500 in value, which had been duly completed 
by the delivery of the movables to the donee. 

According to the authorities cited by Mr. Hertzog (to which 
may be added Mackeldy, Systema Jwris Romani, s. 425) it 
would appear that under the Roman law a donation of over 500 
aurei in value was absolutely void as regards the excess over 
500 aurei unless it was registered, and that this want of regis- 
tration might be taken advantage of not only by the creditors of 
the donor and other persons interested in his estate, but even by 
the donor himself. What is more, the donor might not only use 
the fact of non-registration as a defence to an action brought 
against him for a fulfilment of a promised donation, but might 
even, where he had completed a donation by transfer or delivery, 
sue for a return of the excess in value over 500 aurei. 

Several other questions were incidentally discussed by Mr. 
Hertzog which, with the view the Court takes of the case, it is 
unnecessary to consider. Thus, it is unnecessary to say anything 
special with respect to the necessity of registration of remunera- 
tory, as distinguished from ordinary donations, or of the necessity 
or otherwise of registering the renunciation of a debt. 

On the main question a difference of opinion existed amongst 
Roman-Dutch jurists as to the necessity for the registration of 
over 500 atirei, Qrotius (3, 2, 15) and van der Linden (Institutes, 



Digitized by VjOOQ 16 



134 WIESE, ir.O., V. EXECUTORS OP WIESE. 

p. 215) holding that registration was not necessary, whilst the 
majority of Dutch writers usually quoted in South African 
courts held the contrary. See Voet (39, 5, 18); van der Keessel 
(Th. 489) ; van Leeuwen (vol. 2, p. 239) ; van Leeuwen (Cape C.F. 
pt. 1, 2, 8, 6); Qroenewegen (de Leg. Abr., Inst. 2, 7, 2); Huber {Hed. 
Rechts., 3, 14, 12). The question has fortunately been set at rest 
as far as South Africa is concerned, the principle of such regis- 
tration having been adopted in a number of decided cases. See 
Thorpe's Exemtor v. Thorpe's TwU/r (4 S.C. 488) ; van As v. Nd 
amd NeL's Executors (13 S.C. 427) ; Trustees of Brink v. Meqhau 
and Others (1 Boscoe, 211), and the only questions remaining 
have reference merely to the limitations to be applied to that 
principle. 

Jh approaching the consideration of this subject it is well to 
bear in mind that the whole object of our modem system of 
r^istration of titles to immovables, of mortgage debts and other 
incumbrances upon immovable property, and of antenuptial con- 
tracts, is the protection of creditors and of other persons in- 
terested in preventing a person, who is the ostensible owner of 
landed property, from trading upon the credit of such ownership 
whilst he has all the time clandestinely parted with or encum- 
bered such ownership. As long, however, as this object is attained, 
registration is not further required, and consequently it is not 
essential as against a transferor himself. As between an intend- 
ing transferor or his executors, on the one hand, and an intending 
transferee, on the other, there is nothing to prevent the transferor 
from divesting himself of all his rights of ownership without any 
solemn transfer having been effected (Voet, 18, 6, 6 ; 41, 1, 42). 
This rule was recognised by the Supreme Court of the Cape 
Colony in connection with the subject of donation in a case 
between the executors of a donor and certain donees of a piece 
of land (MeUe, Executor of Burger v. David and Others, 3 Menzies, 
468). In this case the question of the necessity of the registra. 
tion of a donation of over £500 in value, as between the donor 
and donee, was not raised, apparently because the donation 
happened to be a remuneratory donation, which does not require 
registration. See Brink and Others, Executors of van der Byl 
V. Meyer (1 Menzies, 552) ; Matthews v. Oosthuizen and Others 
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(22 S.C. 31); Voet (39, 5, 17). An express decision on the point, 
however, was given by EoTZS, J., in the High CJourt of the Trans- 
vaal province in the case of Barrett v. Blxecv4iOTB of 0*NeiU 
(Kotz6, 109), in which he laid down that a donor might be 
compelled to make transfer of land promised by him as a dona« 
tion and which was valued at more than £500, though there had 
been no registration of such a donation. In the course of his 
judgment EoTZ^, J., said : '* I must accordingly hold that where 
the donation exceeds the value of 500 awrei, the want of registra- 
tion invalidates so much of the donation as is in excess of this 
amount. When once a donation has been accepted the donee 
has a right of action against the donor to compel him to make 
tradition or to give transfer of the subject matter of the donation, 
even though there has been no registration." . . . ''Although 
registration may be necessary to the validity of a donation above 
500 aurei, and consequently an unregistered donation above this 
amount would not hold good as against the creditors of the 
donor; still, as between the donor and donee, once a donation 
has been definitely accepted the former can be compelled by 
action to make tradition of the gift to the donee." The law as 
here laid down was, I understand, adopted by this CTourt during 
my absence from the colony in the case of Potgieter v. Oroenewald> 
decided on the 2nd September, 1905 {supra, p. 101), and it would 
seem to be in accordance with our modem ideas and customs. 
The only persons who are at the present day protected by the 
law against themselves and against the consequences of their 
own acts are minors, persons under curatorship and married 
women; and whatever may have been the reasons which in- 
fluenced the Roman law-giver towards protecting persons of 
full age and understanding against the consequences of making 
immoderate donations to their own prejudice, such reasons no 
longer prevail at the present day, perhaps, because, as Orotius 
suggests (3, 2, 15), excessive liberality is not so common amongst 
us as it apparently was amongst the Romans. Although, there- 
fore, it is unnecessary to decide this specific point in the present 
case, I am quite prepared to accept the proposition that, as 
between a donee on the one hand, and a donor on the other, 
there is no necessity for the registration of a donation of over 
£500 in value. 
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In the present case, however, the question has been raised 
not as between a donor and donee, but between the survivor of 
two joint donors, and a person who, it is alleged, has, through 
the adiation of the estate of the first dying donor by the survivor, 
been placed in a contractual relationship to such survivor. It is 
difficult to see how such a contractual relationship can possibly 
exist. The donation involved in the destruction of the notes in 
question, though a joint donation of £2000, consists, as a matter 
of fact, of two distinct donations of £1000. As regards the late 
Hester Maria Wiese's share in the gift, the minors, represented by 
the plaintiff, would not have been entitled to dispute it, even if 
there had been no delivery of the amount donated, inasmuch as 
they are not creditors in her estate, and besides this her estate 
is perfectly solvent In the same way the minors are not creditors 
to the survivor, whose estate is also perfectly solvent. They 
may stand in some contractual relationship to the survivor, 
obliging the latter to carry out the terms of the mutual will, but, 
as long as he does so, they have no further claim upon him, and 
as regards his donation to Hendrik of £1000 they are in exactly 
the same position as they would have been if no will had ever 
been made. They are not therefore entitled to dispute his portion 
of the donation any more than that of the first dying donor. 

This being the view of the Court it is unnecessary for us to 
decide the further question which might have arisen if the de- 
cision of the Court on this part of the case had been different, 
namely, whether even the creditors of a donor are entitled to 
dispute a donation of over £500 made by him at a time when he 
was perfectly solvent, and which was at the time of the gift 
completed by delivery or transfer. As already pointed out, the 
whole object of our modem law with respect to delivery and 
registration in the protection of creditors and to prevent their 
being misled as to the financial position of a debtor, by seeing 
him in possession of property which he has clandestinely disposed 
of. The same principle would apply with equal force to a gift 
of over £500. When the subject-matter of such gift has been 
delivered in an open and bond fide manner or has been trans- 
ferred in the office of the Registrar of Deeds, creditors have only 
themselves to thank if they remain ignorant of the fact. In ad- 
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ditioD to this it must be remembered that the legislatures of all 
the South African colonies have made special and ample pro- 
visicois to protect creditors in this respect. By section 83 of our 
Insolvency Ordinance, which corresponds to similar enactments 
in the Cape Colony, the Transvaal and Natal, it is enacted that 
" every alienation, transfer, gift, cession or delivery of any goods 
or effects, movable or immovable, made by any insolvent at the 
time when it shall be made to appear by proof that his liabilities 
fairly calculated, exceeded his assets, fairly valued, shall, unless 
the same shall have been made boTid fide and upon just and 
valuable consideration, be null and void." The legislature, there- 
fore, at a time when it had the subject of the protection of 
creditors against gifts made by debtors pointedly before it, came 
to the conclusion that at any rate in the case of gifts completed 
by transfer or delivery, the section quoted served as ample pro- 
tection without reference to the amount of the gift. The Roman 
law, therefore, which required the registration of donations of over 
£500 in value may be regarded as having become obsolete in so 
far as it has reference to eases in which there has been transfer 
of immovables or delivery of movables. There are no South 
African decisions in cases in which gifts of movables were in 
question, but in the case of Barrett v. Executora of ffNeil 
(Eotz^, 109), already referred to, KOTZ^, J., laid it down that 
as soon as transfer has been made coram lege loei, the donation 
may be valid even as against the donor's creditors, for transfer 
coram lege loci is equivalent to registration. 

The same view has been held by the Supreme Court of the 
Cape Colony in a late case, Davis v. Trustees of Minors' Bridey 
and Others (18 S.C. 407), in which it was decided that the dona- 
tion of a farm of more than £500 in value, which had been 
transferred in the lifetime of the donor, could not be questioned 
by his widow to whom he had been married in community of 
property, though such donation might be questioned by her 
where the transfer had not yet taken place. In the course of 
his judgment, Buchanan, Acting C.J., stated: "The validity of 
a donation above £500 not completed by actual delivery depends 
on the due registration of the gift,'' and during the argument he 
expressed the opinion that " where there has been delivery regis- 
O.R.C. '06. s 
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tration is not necessary." This is entirely in accordanee with 
the general principles of our law, which regards the delivery of 
movables as standing in exactly the same position as the regis- 
tration of immovables, having the same object in view, namely, 
notice to creditors and the public generally ; and if the case of 
Davis V. Trustee of Bridey was rightly decided, we are bound to 
hold that where a gift of movables has been completed by de- 
livery, such gift will be valid even without registration. This 
will, however, leave the Roman law still in force for the protec- 
tion of creditors as against donations in which there has been no 
transfer or delivery ; see Van As v. NeVs Executors (13 S.C. 
427). In the present case we are of opinion, as regards the gift 
of the promissory notes to Hendrik Wiese, there was what was 
equivalent to delivery and that the gift therefore is valid, 
although there was no registration of the same. The second 
prayer of the declaration is therefore refused. 

The judgment of the Court will therefore be in favour of the 
plaintiff. That the liquidation account in the estate of the late 
Hester Maria Wiese be amended by striking out the items of 
£400 and £101, 12s., in accordance with the plaintiff^s first 
prayer, and that corresponding amendments be made in the 
distribution account. Costs to come out of the estate. 

Fawkes and Ward, J. J., concurred. 

Plaintiff's Attorney : J. W. 0. Steyn ; Defendants' Attorneys : 
Botha & TiUey. 
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CLAASSENS v. WILKENS. 

1905. Decemher 11. Maasdorp, C.J., and Fawkbs 
and Ward, J. J. 

War, — Enemy property. — Appropriation. 

A commanding officer who deals with enemy property in a way in 
which he would not have done unless he intended to appropriate 
it^ must be presumed to have appropriated it. Such appropriation 
will also be presumed to be in accordance with the laws of war, 
unless the contrary be proved. 

Wabd, J., dissented. 

This was an appeal from a decision of the Assistant Resident 
Magistrate at Ficksburg. 

The appellant brought an action in the magistrate's court for 
the recovery of a certain cow. Respondent pleaded that he was 
the lawful owner and that he had bartered the cow in question 
from the proper military authorities through their lawfully 
appointed agent during the late war. 

At the outbreak of the late war between the Republics and 
Great Britain the appellant was owner, amongst others, of the 
cow in question. It appears that he went on commando for a 
while and then returned to his farm, from which he was removed 
by the British and taken to Harrismith, where he took the oath 
of neutrality. His cattle were left on his farm. These cattle 
were taken by the military from the farm during the war, but 
there was no actual fighting on the farm the day the cattle were 
removed. The cattle were taken to Basutoland and handed over 
to one Stevens, who bartered cattle for horses and also bought 
horses for the British military authorities during the war. One, 
Saunders, acting for Stevens, exchanged four head of cattle, 
including the cow in question to defendant for a horse, the 
property of defendant. 

The magistrate gave judgment for respondent (then defendant) 
with costs. From that judgment the appellant now came in 
appeal. 
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Hertzog, for appellant, quoted 8mit v. Bester ([1904] O.R.C. 
80). 

A. Fischer, for respondent, quoted Halleck (vol. 2, cL 35, 
sees. 4 and 7); Wataan v. Bradley, decided by the Supreme 
Court of the Cape of Good Hope in 1903. 

Maasdobp, C. J. : It is rather a pi(y that cases of so much 
importance as the present one should only be brought before 
this C!ourt by way of appeal, because evidence of importance is 
sometimes omitted and evidence is also taken, the full importance 
of which is not understood at the time. In the present case we 
must take for granted if in war the commanding officer or his 
representative deals with enemy property in a manner in which 
he would not deal with it unless he meant to appropriate it, that 
he did so appropriate it, and we must presume that the method 
of appropriation is in one of the legally recognised forms, e.g., 
requisition or capture, unless the contrary be proved. It would 
be absolutely impossible to carry on war-like operations if the 
onus of proof were cast on the military to account for every 
individual head of cattle that came into their possession. 

In this case fighting had taken place in the neighbourhood of 
the farm from which the cattle were removed on the day in 
question, and the cattle, having been taken, were removed to 
Bastttoland and finally handed over to Stevens, with instructions 
how to deal with them, who, we must presume, acted on those 
instruction& In so doing he exchanged the cow in question for 
a horse, to be used for military purposes. Stevens was, in fact, 
acting in a position of or on behalf of a commanding officer, and 
in that capacity treated the cow as having been converted into 
British property. The Court is not exactly agreed on this point, 
but the majority hold this. With regard to the case of Smit v. 
'Bester ([1904] O.RC. 30), I would like to point out that the 
Court distinctly held in that case that there had been no capture, 
but that the cattle had been brought in to preserve them. 

Fawkes, J. : I concur with the Chief Justice. 

Ward, J. (dissenting) : The cattle were taken under circum- 
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stances not stated. They were used not for war but in exchange 
for animals that could be used for war purposes. It is unnecessary 
to go into the circumstances under which private property may 
be captured, but the military must show that the property was 
not captured in contradiction of recognised rules of international 
law. Here, owing to the general sweeping orders, this proof 
becomes more difficult than usual, and there would be confiscation 
as soon as the military had taken the cattle into their possession. 
But if we look at the proclamations issued at the time we find 
that only duly authorised supply officers may requisition, so that 
private property had to be respected, and where it was taken the 
Court must not presume that it was taken with the intention to 
confiscate it; see Ackterberg y. Olvaister ([1903] T.S. 326) and 
Smit V. Be8ter ([1904] O.B.C. 30), from which I cannot distinguish 
this case. 

Attorney for appellant: J. W. 0. Steyn; Attorney for res- 
pondent : C. /• Reitz. ^ 
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